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L. APPELLANTS’ JURISDICTIONAL STATEMENT

The District Court had federal question jurisdiction pursuant to 28 U.S.C §
1331. The Appellants alleged that the Appellees violated the Establishment Clause
of the First Amendment to the United States Constitution.

The United States Court of Appeals for the Seventh Circuit has jurisdiction
over this appeal pursuantto 29 U.S.C. § 1291. The Appellants appealed the Summary
Judgment Order that the District Court entered on January 8, 2007. The Appellants
filed their Notice of Appeal on February 6, 2007.

Each of the Appellees is a federal official sued in the individual’s official
capacity.

I1. STATEMENT OF THE ISSUES

1. Whether taxpayer funding for pastoral care of VA outpatients is
constitutionally permissible under the Establishment Clause, regardless of patient
access to Free Exercise opportunities, as long as the VA considers pastoral care to
have therapeutic value.

District Court Answer: The District Court concluded that the VA’s provision

of pastoral care to outpatients is constitutionally permissible because of its

alleged therapeutic value, regardless of whether V A outpatients lack access to

Free Exercise opportunities because of incapacity.

2. Whether taxpayer funding of religion as part of the VA’s model of

medical treatment is constitutional under the Establishment Clause as long as patients

are not coerced.



District Court Answer: The District Court concluded thatthe VA’s integration
of religion into a holistic model of medical treatment is constitutionally
permissible as long as patients are not coerced. The District Court held that
the government can fund explicitly religious programming subject only to the
requirement that patients voluntarily accept faith-based treatment.

3. Whether the appearance of religious endorsement by the VA is a

disputed issue of fact that the District Court should not have decided on summary

judgment.

II1.

District Court Answer: The District Court found that the VA promotes the
integration of religion into its model of health care as a matter of policy choice.
The District Court concluded, however, that resulting religious indoctrination
cannot be attributed to the government because the VA does not coerce
patients. The District Court ruled as a matter of law that only voluntariness is
required under the Establishment Clause in order for the government to
constitutionally fund religious indoctrination, even as to government-funded
programs not involving vouchers.

STATEMENT OF THE CASE

The Appellants commenced this action on April 19, 2006. (R. 2.) The

Appellants are federal taxpayers who oppose the use of taxpayer appropriations to

promote the establishment of religion. The Appellants allege that VA chaplains are

integrating religion into the VA’s model of clinical health care, rather than merely

providing chaplain services as an accommodation of the Free Exercise rights of

hospitalized individuals.

The Appellees moved to dismiss the Complaint for failure to state a claim upon

which relief may be granted. (R. 5.) The District Court denied the Appellees’ motion

on September 5, 2006. (R. 14.)



The Appellees then moved for summary judgment on October 16, 2006. (R.
17.) The Appellants opposed the motion, but the District Court granted summary
judgment on January 8, 2007. (R. 35.) The Appellants filed their Notice of Appeal
on February 6, 2007. (R. 37.)

IV. SUMMARY OF DISTRICT COURT OPINION'

The District Court found that during the past ten years, the VA chaplaincy has
developed a clinical focus, as compared with a prior sacramental focus involving care
for seriously ill and dying patients, leading worship, and administering the
sacraments. (A -4.)

The District Court also found that the VA believes that the spiritual dimension
of health must be integrated into all aspects of patient care, as part of the chaplaincy’s
clinical focus. (A -5.)

The District Court further found that VA chaplains have recently expanded
their services to include care for veterans on an outpatient basis. (A - 10-11.) The
Court found that the VA’s reason for providing pastoral care to VA outpatients is not
based upon the need to accommodate patient Free Exercise rights, but rather because
of the VA’s belief that the integration of religion into health care is substantively

desirable. The District Court stated this conclusion as follows:

'The District Court’s decision is included in the Appendix to this Brief. Specific
page references to the Appendix are referred to hereinafter as “A - ”



The [VA’s] goal is to provide care from a veteran’s initial visit that continues
as he or she receives any VA services necessary to sustain his or her spiritual
health. The VA believes that it is imperative for veterans living outside the
local daily distances to major VA health care facilities to have access to
professional spiritual and pastoral care because research studies have shown
that “when outpatients have access to quality spiritual and pastoral care,
significant improvement in quality of life, reduced inpatient admissions, and
cost savings result.” Additionally, the VA believes that holistic health care
and spiritual and religious needs go “hand-in-hand.” Today, over eighty
percent of veterans seen at many VA facilities arrive as outpatients. (A - 11.)
The District Court also found, as undisputed fact, that the VA provides
treatment programs that substantively integrate religion, including the explicit use of
religion in the treatment of patients with post-traumatic stress disorder. (A - 12.)
Another exemplar program provides religious intervention and support to veterans
suffering from low self-esteem because of “spiritual injury”. (A - 12-13.) A Spiritual
Recovery Support Group is used in this program as an attempt to bring the spiritual
components of faith and God’s grace to bear on treatment, ostensibly to enhance the
health care recovery of veterans. (A - 13.) The Spiritual Recovery Support Group is
also seen as a vehicle for change and growth because, according to the VA, when
“God’s gift of spiritual faith and grace is applied, it is good medicine.” (A -13.)
The District Court focused its constitutional analysis on the issue of
governmental religious indoctrination. (A -25-29.) The Court initially noted that all
aspects ofthe VA’s chaplaincy program, as challenged by the Appellants, do integrate

religion or spirituality. In fact, the Court found that “as part of its clinical chaplaincy

focus, the VA believes that the spiritual dimension of health must be integrated into



all aspects of patient care.” (A -25.) The Courtalso found that VA chaplains provide
spiritual care and counseling to outpatient veterans, “whose free exercise rights
arguably are neither burdened nor restrained, because the VA believes that holistic
health care and spiritual and religious needs go hand-in-hand.” (A -25.) The District
Court found that many of the VA’s treatment programs integrate religion and/or
spirituality into their protocols, including by “bringing the spiritual components of
faith and God’s grace to bear on treatment.” (A - 25-26.)

The District Court concluded, however, that no religious indoctrination can be
attributed to the government because the VA’s chaplaincy program does not coerce
veterans to accept religion. (A - 26.) The Court did not find, however, that the
threshold decision to fund religious programming as a substantive component of the
VA’s model of medical care was the result of many private decisions allocating
vouchers to a particular program. (A - 26.) The Court instead concluded that the
government’s decision to fund religion as a substantive component of a holistic model
of health care delivery “cannot reasonably be attributed to governmental as opposed
to private action” because veterans are not coerced. (A - 26.)

The District Court reasoned that only voluntariness is required in order for the
government to constitutionally interpret religion as a substantive component of
treatment programming, despite the Supreme Court’s recognition that coercion is not

an essential requirement of an Establishment Clause violation. The District Court, for



its part, felt that coercion is a necessary requirement of an Establishment Clause
violation, except when school-age children are involved. (A - 27-28.) If religious
programming promoted by the government to adults is “voluntary,” the District Court
concluded that such programming involves no indoctrination of religion that can be
attributed to the government. (A - 28.) In short, faith-based medical treatment, if
done without coercion, may be funded by tax payer appropriations.

The District Court also concluded that the provision of pastoral care to
outpatients, regardless of any need to accommodate the Free Exercise rights of such
patients, does not violate the Establishment Clause. (A - 29.) The Court did not
premise its holding on lack of patient mobility, but rather the Court determined that
itis appropriate to allow chaplains to treat outpatients because “allowing the chaplain
to counsel outpatients has the same therapeutic value as letting her counsel
inpatients.” (A -29.)

V. STATEMENT OF FACTS

A. Integration of Religion.

Chaplains come to the VA from explicitly religious backgrounds. Pastoral care
refers to care provided by a Chaplain, professionally educated and ecclesiastically
endorsed by a particular faith tradition. (R. 25, Ex. 1, at4.) A “clinical Chaplain” is
an individual who meets all VA qualifications for Chaplain, provides spiritual and
pastoral care in counseling characterized by in-depth assessment, evaluation, and

treatment of patients, has a high degree of integration into the total care and treatment



program of a healthcare facility, and has close working relationships with staff
members of other professional healthcare disciplines. (R. 25, Ex. 1 at 4.) An
ecclesiastical endorsement is a written official statement, by the official national
endorsing agent of a religious faith group, certifying that an individual is in good
standing with his/her religious faith group. (R. 25, Ex. 1 at 5 and Ex. 2.)

The VA believes that the spiritual dimension of health, including religious
involvement, must be integrated into all aspects of patient care, research, emergency
preparedness, and healthcare education. (R. 25, Ex. 1 at 5.) The VA believes that
spiritual and pastoral care must be integrated into the total program of healthcare
provided to veterans. (R. 25, Ex. 1at5.)

The term “spiritual injury,” as used within the VA Chaplaincy, “may be
referred to as a religious pathology index.” (R. 25, Ex. 3 at1.)

The spiritual care provided by VA Chaplains is fully integrated into the
medical care provided to veterans, including specialized clinical spiritual assessments,
through which healthcare providers identify a patient’s spiritual needs pertaining to
their healthcare. (R. 25, Ex. 4 at 5.) The vision of the VA Chaplain Service is to
integrate the spiritual dimension of healthcare into all aspects of the patient care. (R.
25, Ex. 4 at 14.)

In its early beginnings, the primary focus of the VA Chaplain Service was

sacramental in nature, caring for seriously ill and dying patients, leading worship, and



administering the sacraments. In the past ten years, however, VA Chaplaincy has
assumed a clinical focus; the clinical chaplain draws from both the behavioral
sciences and theological reflection in understanding the human condition. (R.25, Ex.
4 at 15.) The VA Chaplain Service, in fact, was recently reorganized to recognize the
chaplaincy as a clinical, direct patient care discipline. (R. 25, Ex. 6 at 2.)

Clinical chaplaincy is mandated by the VA. The VA Chaplain Center fully

b

expects each VA medical center to provide “Clinical Chaplaincy,” evidenced by
spiritual assessments, interpretation of assessments in terms of needs, treatment or
intervention planning, involvement with the treatment team, and assessment of

outcomes. (R. 25, Ex. 9 at3.)

B. Outpatient Pastoral Care.

VA medical centers now perform spiritual assessments, even of outpatients.
(R. 25, Ex. 8 at 1.) Since 1995, the Asheville VA Medical Center, as one such
example, provides pastoral care in ambulatory, outpatient and primary care settings;
the Asheville VA Medical Center developed, tested, and “validated” a spiritual
screening tool that is given to all new patients in primary care clinics and the
preventative health clinic, which begins a continuum of pastoral care that not only
addresses each patient’s immediate purported need for chaplain intervention, but
follows the patient through all future visits to the medical center. (R. 25, Ex. 10.)

VA Chaplains only recently have extended their service to include spiritual

care and counseling to veterans who are outpatients. (R.25, Ex. 11 at1.) The VA’s



goal is to provide spiritual care from a veteran’s first visit to a medical center that
continues as the veteran receives any VA services through his/her lifetime of
involvement with the VA system. (R. 25, Ex. 11 at 1.) The VA requires clinical
chaplains for all persons receiving VA care, including outpatients, which constitute
approximately 80% of the veterans seen at some centers. (R. 25, Ex. 11 at1.) No
determined boundaries exist for the outpatient care of veterans. (R.25, Ex. 11 at6.)
All ambulatory and same-day admit surgery patients and their families are seen by a
Chaplain at the VA Medical Center in Asheville. (R. 25, Ex. 11 at7.)

The VA considers it imperative that its healthcare facilities provide spiritual
and pastoral care for outpatients because ‘“holistic healthcare and spiritual and
religious needs are thought to go hand-in-hand.” (R. 25, Ex. 12 at 11.)

C. Spiritual Assessments Required.

The VA utilizes a holistic healthcare model that requires performing a Spiritual
Assessment by a professional Chaplain. Addressing the spiritual dimension of each
patient is recognized by the VA as necessary, if one believes in holistic care, and the
prerequisite of having clinically trained Chaplains is deemed essential. (R.25,Ex. 13
at 1.) When holistic care is advocated and spirituality is considered important, as in
the VA system, then it is important to ensure that patients know that clinical pastoral
care is provided by the Chaplaincy. (R. 25, Ex. 13 at 3.)

“Spiritual Assessment” involves an analysis of collected data, noting how

theological understandings coupled with various belief structures affect each



individual’s physical or psychological condition. (R. 25, Ex. 13 at4.) A theological
perspective guides spiritual assessments and interventions in situations of spiritual
need and distress. (R. 25, Ex. 13 at5.)

Through theology, a Chaplain allegedly gains a broader understanding of the
spiritual dimension by addressing a person’s beliefs about the nature of God or
acknowledged Higher Power and the authority or guidance provided by this Higher
Power; a person’s theology serves to shape beliefs about life and the meaning of life
experiences. (R. 25, Ex. 13 at5.)

D. Spiritual Assessments Measure Religious Indices.

The VA obtains Spiritual Assessments to measure religious characteristics.
The VA Chaplain Service, by way of background, has long utilized a Computer
Assessment Program (“CAP”) developed by Gary Berg at the VA Medical Center in
St. Cloud, Minnesota. (R. 26, Ex. 15.) The CAP is specifically intended to better
understand the role of religious faith in the maintenance of health, the healing of
diseases, and the coping of chronic illness with losses in people’s lives. (R. 26, Ex.
15 at4.) The CAP focuses on the alleged importance of assessing religious beliefs
in order to make an accurate religious diagnosis. (R. 26., Ex. 15 at6.)

The CAP is structured to measure information about Organized Religious
Activity, Non-Organized Religious Activity, and Intrinsic Religious Values, which
together provide the CAP with a Total Religious Index. (R.26, Ex. 15 at20-22.) The

CAP elicits questions to measure a patient’s religiosity. (R. 26., Ex. 15 at 25-28.)

-10-



The CAP then places two dimensions of human experience alongside each other: it
makes an analysis of the human experiential condition, using a Spiritual Injury Index;
alongside the situational stress index are placed the symbols of religious faith as
expressed by organized and non-organized religious faith and practice, including a
dimension of intrinsic religious faith. (R. 26, Ex. 15 at 86.) The CAP allows
Chaplains to address the question of whether religious symbols address human need,
i.e., does religion heal? (R. 26, Ex. 15 at §8.)

E. Spiritual Assessments Have Religious Bias Seen By Looking At The
Questions Asked.

The VA requires Spiritual Assessments for every patient. A VA medical
center completes a Spiritual Assessment for every patient, which is entered in the
patient’s medical record following admission to the medical center, and chaplains are
encouraged to use Spiritual Assessments that have been developed for use in specific
clinical programs or areas. (R. 26, Ex. 16.)

The VA National Chaplain Center provides VA medical centers information
about Spiritual Assessment tools recommended for use, including assessments that
can be completed by computer or on paper. (R.26., Ex. 17 at 1.) But like the CAP
developed by Gary Berg, the Spiritual Assessment Inventory recommended by the
National VA Chaplain Center purports to measure only religious resources, as well

as experiential patient circumstances causing stress. (R. 26, Ex. 17 at 3.)

-11-



The Spiritual Assessment Inventory recommended by the VA includes a
scoring index, whereby a “score on the Religious Resource Index of 15 or lower
indicates that the patient should be referred to Chaplain Service.” (R. 26, Ex. 17 at
4.)

Spiritual Assessment forms utilizing Berg’s program to measure religious
resources also are still being used by the VA. (R. 26, Ex. 18 at 1-3.) The VA
Chaplain Center is still using Berg’s CAP software program, now known as the
“Living Water Computer Assessment Program.” (R. 26, Ex. 19 at 1-4.) The
questions asked of patients, therefore, continue to focus on measuring religious
resources. (R. 26, Ex. 19 at 63-72.)

The Berg Spiritual Assessment Form, measuring religious resources, is still
being presented as the standard at VA Basic Chaplain Orientation Courses. (R. 26,
Ex. 20 at 2-3.)

The Spiritual Assessments being used in VA Medical Centers emphasize
formal religious belief systems and resources. (R. 27, Ex. 21.) They inquire only
about organized religious resources, as well as stress factors that purportedly increase
the need for religious resources. The Chaplain Spiritual Assessment Form used by
the VA Medical Center in Richmond, Virginia is such an example. (R. 27, Ex. 21 at

15-16.)
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The Spiritual Needs Assessment for the VA Healthcare Network in Upstate
New York also emphasizes that “we believe that faith plays an important role in a
person’s sense of health and wellness.” (R. 27, Ex. 21 at 24.)

The Spiritual Needs Assessments Form used by the VA Medical Center in
Bath, New York, advises patients that the medical center “believes that faith plays an
important role in a person’s sense of health and wellness.” The Spiritual Needs
Assessments also emphasizes formal religious affiliation, involvement and resources.
(R. 27, Ex. 23.)

The Spiritual Assessment used at the VA Medical Center in Sheridan,
Wyoming, further exemplifies the focus on organized religious activity and
involvement. (R. 27, Ex. 24.)

F. The VA Offers Specific Treatment Programs Integrating Religious
Indoctrination.

The Dayton VA Medical Center integrates the use of “lament” and Fowler’s
Stages of Faith Development into treatment of patients for post traumatic distress
disorder. (R. 27, Ex. 25.)

Dayton VA Chaplain Nancy Dietsch seeks to develop a faith and
understanding of God by each patient, as part of a PTS treatment modality, using
lament as a form of prayer, with each lament being addressed to God. (R. 27, Ex. 25

at 20.) Chaplain Dietsch uses the lament and Fowler’s Stages of Faith Development
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in a series of lectures, after which veterans are invited to create a group lament. (R.
27, Ex. 25 at 4-5.)

The VA Medical Center at Sheridan, Wyoming, provides a drug and alcohol
treatment program that also involves explicitreligious indoctrination. (R.27, Ex. 26.)
The Sheridan Medical Center uses a Spiritual Recovery Support Group (“SRSG”) as
an intervention program recommended for veterans who are identified as having
significant spiritual injuries, measured by a Multi-Level Spiritual Assessment
(“MLSA”); the SRSG “is an attempt to bring the spiritual component of faith and
God’s grace to bear on treatment.” (R. 27, Ex. 26 at 1; Answer to Paragraphs 63-65
of Complaint.) The Sheridan Medical Center uses the SRSG as a “vehicle for change
and growth. When God’s gift of spiritual faith and grace is applied, it is good
medicine.” (R. 27, Ex. 26 at 1.)

A recommended intervention is made to veterans at Sheridan to attend the
SRSG, whenever a veteran scores a significant spiritual injury as measured by the
MLSA. (R. 27, Ex. 26 at 3.) The MLSA is given to all veterans at the Sheridan
Medical Center who enter the Alcohol and Drug Program there. (R. 27, Ex. 26 at5.)

The SRSG used at the Sheridan Medical Center deliberately utilizes “the idea
that God sees them [veterans] of infinite worth and value, and that God wants them
to treat themselves with His grace and mercy as His precious child.” (R. 27, Ex. 26
at 6.) The SRSG used at the Sheridan Medical Center is an explicit program of

religious content. (R. 27, Ex. 26.)
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The VA Medical Center in Gainesville, Florida, also utilizes a treatment
program that is explicitly faith-based, in detoxification treatment. (R. 27, Ex. 27.)
Spirituality is presented as an important dimension of treatment through use of an AA
12-step program. (R. 27, Ex. 27 at 3.) The program has an express religious
component, including the concept of the mind-body-spirit connection affects self
esteem, relationships with others, and relationships with a Higher Power. (R. 27, Ex.
27 at 10.)

The Recovery Spirituality and Detoxification Program at the Gainesville VA
Medical Center utilizes a spiritual questionnaire focused upon the concept of God
and/or a Higher Power. (R. 27, Ex. 27 at 34.) The Faith-Based Detox Program at the
Gainesville VA Medical Center is a program that incorporates religious
indoctrination. (R. 27, Ex. 27.)

The VA Medical Center in Detroit, Michigan, likewise has integrated
spirituality into a treatment program, in the form of a 12-step chemical dependency
treatment program. (R. 27, Ex. 28 at4.) The Drug Treatment Program at the Detroit
VA Medical Center utilizes a Spiritual Assessment to measure the spiritual or
existential substance of the patient. (R. 27, Ex. 29 at 3.) Existentialism, as
understood in the Detroit program, means “the search for that which makes life
complete, i.e., God...The believer or the supernatural man, understands exactly what
the existential natural man is seeking, for meaning ultimately is found only in union

with God.” (R.27,Ex. 29 at3.) Atthe Detroit VA Hospital, the Spiritual Assessment
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is equal with other clinical documents that the hospital team provides in patient
treatment. (R. 27, Ex. 29 at 4.) Once the Spiritual Assessment is administered, the
information is interpreted by a clergyman, who renders a spiritual diagnosis, and
develops a treatment plan. (R. 27, Ex. 29 at 11-12.) The chemical dependency
program used at the VA Medical Center in Detroit is a faith-based 12-step program,
incorporating the concept of a Higher Power. (R. 27, Exs. 28-29.)
VI. SUMMARY OF ARGUMENT

VA chaplains obviously perform religious activities. They can do so to a
limited extent to accommodate the constitutional Free Exercise rights of hospitalized
patients. But that legitimate role does not give VA chaplains carte blanche to
promote religion without restraint, even if they avoid overt coercion and
denominational preference. Constitutional limits on VA chaplains prohibit activities
intended to promote religion over non-religion, as well as religious services provided
to persons whose Free Exercise rights are not burdened or restricted. Here, the VA
is operating its healthcare system as the nation’s largest pervasively faith-based
provider because of policy choices regarding the therapeutic value of religion.

Accommodation of Free Exercise rights has been deemed to be constitutionally
acceptable to remove burdens on religious practice. Thatis the reason chaplains have
been publicly funded in the military, prisons and hospitals. The intentional promotion
of religion for purposes other than removing burdens, however, is not a safe-harbor

from which to establish religion. Acting with the purpose to remove burdens on Free
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Exercise rights may not create the improper appearance of government endorsement --
but government support and sponsorship of religion as being preferable to non-
religion does give the appearance of endorsement.

Here, VA chaplains engage in “clinical chaplaincy,” which is not motivated by
the purpose of accommodating Free Exercise rights. Instead, VA chaplains are
engaging in activities intended to promote religion over non-religion. Toward this
end, VA chaplains have undertaken to assess every VA patient to determine the
patient’s religious characteristics, affiliations and practices. The assessments purport
to measure religious characteristics, while conveying a message linking religion to
health. VA chaplains have undertaken to diagnose spiritual injury and to offer
religious cures, including treatment programs that include explicitly religious
indoctrination. And chaplains have undertaken to provide services to non-
hospitalized outpatients -- not to accommodate Free Exercise rights, but because
outpatients are deemed to need religion as much as hospitalized patients.

VA chaplains are impermissibly promoting religion as the preferred way to
reach desired health outcomes. They are not merely pursuing objectives consistent
with religion. The chaplains are espousing religion as the mechanism of choice to
accomplish desired outcomes. This gives not just the appearance of endorsement.
VA chaplains actually intend to promote religion over non-religion.

VA chaplains cannot constitutionally assess the religious characteristics of

veteran patients, any more than legislative chaplains can constitutionally perform
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spiritual assessments of legislators. VA chaplains cannot constitutionally design,
implement and promote religious treatment programs that inculcate religious
indoctrination. VA chaplains cannot constitutionally provide out-reach religious
services to non-hospitalized patients whose Free Exercise rights are not burdened.
But VA chaplains are purposefully doing all of these things to promote religion as a
health benefit, rather than merely to facilitate Free Exercise rights. A reasonable
observer, familiar with the government’s actions and intentions, would perceive the
government to be endorsing religion over non-religion -- and that is exactly what the
VA chaplains are intending to do. The Constitution prohibits such endorsements.
VII. ARGUMENT
A. VA CHAPLAINS ARE PROMOTING, SPONSORING AND
ENDORSING RELIGION OVER NON-RELIGION, RATHER
THAN MERELY ACCOMMODATING FREE EXERCISE

RIGHTS.

1. The Establishment Clause Prohibits Public Funding of
Religious Indoctrination.

The VA undeniably directly funds religious activity through its chaplaincies
atmedical centers throughout the United States. These activities would clearly violate
the Establishment Clause, unless justifiable as appropriate accommodations to the
Free Exercise rights of hospitalized patients. Although the VA implies that publicly
funded faith-based health services inherently do not violate the Establishment Clause
without coercion, that is an unprecedented conclusion outside the context of

accommodating Free Exercise rights. Direct public funding of religious activity
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violates the Establishment Clause, except for publicly funded vouchers, as the
following analysis demonstrates. Direct public funding evinces the appearance of
endorsement.

The Establishment Clause guarantees that the “government may not coerce
anyone to support or participate in religion or its exercise, or otherwise act in a way

which establishes a religion or religious faith, or tends to do so.” Lee v. Weisman,

505 U.S. 577, 587 (1992). The coercion prohibited by the Establishment Clause
includes financial support of religious activities from government appropriations. The
Supreme Court described this fundamental limitation imposed by the Establishment

Clause in Everson v. Board of Education, 330 U.S. 1, 15-16 (1947): “No tax in any

amount, large or small, can be levied to support any religious activities or institutions,
whatever they may be called, or whatever form they may adopt to teach or practice
religion.”

The Appellants challenge the use of taxpayer appropriations to support
religious endorsement and indoctrination by the VA. The individual Appellants base
their funding objection on their status as federal taxpayers opposed to the use of
governmental appropriations by the VA to advance and promote religion. The
Appellant, Freedom From Religion Foundation, is a representative organization
advocating on behalf of its membership in opposition to such governmental

endorsement of religion.
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The Supreme Court has consistently held that government tax appropriations
may not be used for religious indoctrination. Public officials may not subsidize
activities that inculcate religion. The government may not subsidize activities,
whether in cash or in kind, when the effect of the aid is a direct subsidy of religious

activities. Witters v. Washington Dept. of Svs. for Blind, 474 U.S. 41, 47 (1986).

The Establishment Clause prohibits government-financed or government-sponsored
indoctrination and the Supreme Court accordingly has struck down programs that
entail an unacceptable risk that government funding will be used to advance a

religious mission. Bowen v. Kendrick, 487 U.S. 589, 611-612 (1988).

In Bowen, the Supreme Court considered whether a grant program that
provided funding for services relating to adolescent sexuality and pregnancy violated
the Establishment Clause. The Court concluded that grants given to sectarian
organizations could violate the Establishment Clause, and specific instances of
constitutionally impermissible use of funds should be addressed insofar as they shed
light on the manner in which the program was being administered. Id. at 620-21. The
Supreme Court then directed the district court to consider whether aid was being used
to fund specifically religious activities.” Id. at 621. The Court further directed the
district court to determine whether AFLA grantees used materials with an explicitly
religious content or that were designed to inculcate the views of a religious faith.

The Supreme Court has remained unwavering in construing the Establishment

Clause to prohibit direct public funding of religious content, including the Court’s
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plurality decision in Mitchell v. Helms, 530 U.S. 793 (2000). In Mitchell, the Court

considered a federal school aid program in which secular materials were loaned to
parochial schools. Justice Thomas announced the judgment of the Court and wrote
a four person plurality opinion in which he concluded that the funding scheme did not
violate the Establishment Clause, in part, because the program did not fund
impermissible religious content. Id. at 820. Justice Thomas also specifically
recognized the special Establishment Clause dangers when money is used to directly
support religious activity; the purpose of the distinction is “to prevent subsidization
of religion.” Id. at 815-816. The concurrence and dissent in Mitchell, moreover,
were more emphatic that direct funding of religious content violates the Establishment

Clause. Cf. Agostiniv. Felton, 521 U.S. 203, 223 (1997)(government inculcation of

religious beliefs has the impermissible effect of advancing religion).

The Supreme Court has consistently recognized that direct funding of religious
content violates the Establishment Clause, while programs that allocate funding by
individual private choices do not run afoul of the Establishment Clause. For example,

in Zelman v. Simmon-Harris, 536 U.S. 639, 649 (2002), the Court considered whether

a school finance program had the forbidden “effect” of advancing religion; the
Court’s decision’s relied on the distinction between government programs that
provide direct funding and programs of true private choice, in which government aid

reaches a religious use only as a result of the genuine and independent choices of
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many private individuals. In the latter situation, the funding decision is not the
government’s, so no public advancement of religion occurs.

The present case does not involve a program of true private choice -- no VA
money is allocated to specific purposes based on individual patient choices. The
government has made the decision to allocate resources to religious treatment
programs offered to patients. The District Court clearly erred, therefore, in
concluding that government-sponsored religious programming is constitutionally
permissible if only participation is voluntary. The allocation of funding by private
decision makers, through vouchers as in Zelman, is essential to break the circuit of
governmental sponsorship and endorsement. Here, government funding decisions are
not based upon the individual allocation of personal vouchers.

Even a secular purpose and facial neutrality, moreover, do not satisfy the
Establishment Clause if in fact the government is lending direct support to a religious

activity. Roemer v. Bd. of Public Works of Maryland, 426 U.S. 736, 747 (1976).

Public funding has the primary effect of advancing religion “whenever it funds a
specifically religious activity in an otherwise substantially secular setting.” Hunt v.
McNair, 413 U.S. 734, 743 (1973).

Finally, public funding of religious activity that endorses, indoctrinates or
inculcates religion is prohibited by the Establishment Clause, regardless whether
program participation is voluntary -- and regardless whether non-religious programs

also are funded. Engel v. Vitale, 370 U.S. 421, 430 (1962). Coercion is not a
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necessary element of the prohibition against compelled taxpayer support of religion,
contrary to the District Court’s conclusion.

2. The Accommodation Of Free Exercise Rights Is Triggered
By A Purpose To Remove Burdens.

The VA argues that the accommodation of Free Exercise rights does not have
to be perfectly limited to that which is required by the Free Exercise Clause of the
First Amendment. The VA argues that “benevolent play in the joints” allows for
accommodations that may be broader than absolutely required to avoid a Free
Exercise violation. The Appellants, however, object to VA chaplain activities that are
intended to promote religion over non-religion, rather than having a purpose to
facilitate Free Exercise rights. The Appellants also object to religious activities
provided to persons whose Free Exercise rights are not burdened, i.e., outpatients of
the VA health care system. These activities are not protected as mere “benevolent”
imprecision, regardless of alleged “therapeutic” value.

Only the purpose to alleviate significant governmental interference with Free

Exercise rights is constitutionally permissible “play in the joints.” Corporation of

Presiding Bishop of the Church of Jesus Christ of Latter Day Saints v. Amos, 483

U.S. 327, 336 (1987). The government may and some times must accommodate
religious practices without violating the Establishment Clause. Id. at 334. The
government may act, if with the proper purpose, to lift regulations that burden the

exercise of religion. Id. at 338. While there is room under the Establishment Clause
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for “benevolent neutrality which will permit religious exercise to exist without
sponsorship and without interference, at some point, accommodation devolves into
an unlawful fostering of religion.” 1d. at 334-35.

In assessing the tension between the accommodation of Free Exercise rights
and the proscription against establishing religion, the government’s purpose must be
considered. For example, in Amos, the Supreme Court concluded that “Congress’
purpose was to minimize governmental interference with the decision-making process
in religions.” Id. at 336. The Court went on state that where government action “is
neutral on its face and motivated by a permissible purpose of limiting governmental
interference with the exercise of religion,” then no justification for applying strict
scrutiny would exist. Id. at 339. Further, government action is not unconstitutional
simply because it allows churches to advance religion, which is their very purpose.
For a law to have forbidden “effects” it must be fair to say that “the government itself
has advanced religion through its own activities and influence.” Id. at 337.

The government’s purpose is important in evaluating accommodation
justifications because otherwise “judicial deference to all legislation that purports to
facilitate the free exercise of religion would completely vitiate the Establishment
Clause. Any statute pertaining to religion can be viewed as an accommodation of free
exercise rights.” 1d. at 347 (O’Connor, J., concurring). Justice O’Connor explains

further that the necessary step to separate those benefits to religion that
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constitutionally accommodate the free exercise of religion from those that provide
unjustifiable awards of assistance is to inquire as to the government’s purpose:

The necessary first step in evaluating an Establishment Clause
challenge to a government action lifting from religious organizations
a generally applicable regulatory burden is to recognize that such
government action does have the effect of advancing religion. The
necessary second step is to separate those benefits to religion that
constitutionally accommodate the free exercise of religion from those
that provide wunjustifiable awards of assistance to religious
organizations. As I have suggested in earlier opinions, the inquiry
framed by the Lemon test should be ‘whether government’s purpose is
to endorse religion and whether the statute actually conveys a message
of endorsement.” Wallace, 472 U.S. at 69. To ascertain whether the
statute conveys a message of endorsement, the relevant issue is how it
would be perceived by an objective observer, acquainted with the text,
legislative history, and implementation of the statute. Id. at 76. Of
course, in order to perceive the government action as a permissible
accommodation of religion, there must in fact be an identifiable burden
on the exercise of religion that can be said to be lifted by the
government action. Id. at 348.

Although some forms of accommodating religion are constitutionally
permissible, a preference for the dissemination of religious ideas “offends our most
basic understanding of what the Establishment Clause is all about and hence is

constitutionally intolerable.” Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 29 (1989)

(Blackmun, J., concurring). See also, Cutter v. Wilkinson, 544 U.S. 709, 720 (2005)

(RLUIPA’s institutionalized-persons provision found compatible with the
Establishment Clause because it alleviated exceptional government-created burdens

on private religious exercise); Board of Education of Kiryas Joel Village School

District v. Grumet, 512 U.S. 687, 705 (1994) (the government does not need to be
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oblivious to impositions that legitimate exercises of state power may place on
religious belief and practice).

The Seventh Circuit, and other courts of appeals, have consistently limited
government actions that purportedly accommodate Free Exercise rights to occasions

of burdened religious opportunity. For example, in Charles v. Verhagen, 348 F. 3d

601, 611 (7th Cir. 2003), the Court upheld the constitutionally of the RLUIPA
“because the enactment of RLUIPA does not exalt belief over non-belief,” and as a
means to remove burdens on Free Exercise rights. The Court described the
interaction between the Free Exercise Clause and the Establishment Clause as
follows:

The Supreme Court has stated that the government may (and sometimes
must) accommodate religious practices and that it may do so without
violating the Establishment Clause. Corporation of Presiding Bishop
of the Church of Jesus Christ of Latter-Day Saints v. Amos, 483 U.S.
327,334 (97 L.E.D. 2d 273, 107 S. Ct. 2862 (1987) (upholding the
exemption of religious organizations from Title VII’s prohibition of
religious discrimination in employment.) With respect to the second
part of the test, “for a law to have forbidden “effects” under Lemon, it
must be fair to say that the government itself has advanced religion
through its own activities and influence.” Id. at 337 (emphasis in
original). Id. at 610.

The Court concluded that the provision of the RLUIPA could not be fairly said to
amount to government advancement of religion through the government’s own
activities or influence, including because the RLUIPA “seeks to remove only the most

substantial burdens that States impose on prisoners’ religious rights.” Id. at 611.
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Courts also have consistently relied on the fact that permissible
accommodations have not involved the government in the active promotion of

particular religious viewpoint “or even religion in general.” Madison v. Riter, 355 F.

3d 310,317 (4th Cir. 2003). Again, in considering provisions of RLUIPA, the Fourth
Circuit concluded that “Congress has not sponsored religion or become actively
involved in religious activity, and RLUIPA in no way is attempting to indoctrinate
prisoners in any particular belief or to advance religion in general in the prisons.
Congress has simply lifted government burdens on religious exercise.” Id. at 318.
Therisk of government sponsorship of religion increases when the government
becomes actively involved in providing religious services, rather than merely
removing burdens in the way of free exercise. The Supreme Court recognized this

concern as early as its decision at Walz v. Tax Commission, 397 U.S. 664 (1970), in

which the Court considered a tax exemption for churches. The Court first noted that
“obviously a direct money subsidy would be arelationship pregnant with involvement
and, as with most governmental grant programs, could encompass sustained and
detailed administrative relationships for enforcement of the statutory or administrative
standards.” Id. at 675. Granting tax exemptions to churches, however, affords only
an indirect economic benefit and involves lesser involvement by the government
because “there is no genuine nexus between tax exemption and establishment of

religion.” The Court explained its conclusion as follows:
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The grant of a tax exemption is not sponsorship since the government
does not transfer part of its revenue to churches but simply abstains
from demanding that the church support the state. No one has ever
suggested that tax exemption has converted libraries, art galleries, or
hospitals into arms of the state or put employees ‘on the public payroll.’
There is no genuine nexus between tax exemption and establishment of
religion. The exemption creates only a minimal and remote
involvement between church and state and far less than taxation of
churches. It restricts the fiscal relationship between church and state,
intends to complement and reinforce the desired separation insulating
each from the other. Id. at 675-76.

Applying the appropriate principles for evaluating justifications under the Free
Exercise Clause requires more analysis than the VA suggests. The VA claims simply
that the activities of VA chaplains should be considered as mere accommodations as
Free Exercise rights, but this argument gives more deference to the “play in the joints”
paraphrase than courts deem appropriate. “The principle that government may
accommodate the free exercise of religion does not supersede the fundamental

limitations imposed by the Establishment Clause.” Lee v. Weisman, 505 U.S. 577,

587 (1992); Cutter, 544 U.S. at 714 (“accommodation may devolve into an unlawful

fostering of religion”); Kiryas Joel Village School, 512 U.S. at 706 (accommodation

is not a principle without limits); Mercier v. City of La Crosse, 305 F. Supp. 2d 999,

1016 (W. D., Wis. 2004) (the principle that government may accommodate Free
Exercise rights does not supersede fundamental limitations imposed by the
Establishment Clause; the Supreme Court has approved governmental aide to religion

in two circumstances: (1) when special treatment is necessary to lift a burden to an
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adherent’s ability to practice his or her religion; and (2) when the benefit is an
incidental effect of a neutral program that does not take religion into account).

The relevant question in this case, applying the above principles, must focus
on whether the activities of the VA chaplains are intended to alleviate burdens on Free
Exercise rights and/or whether their actual activities give the appearance of preference
for religion over non-religion, rather than merely neutral non-interference. The
District Court incorrectly analyzed the constitutional question by focusing on the
government’s belief in the utility of religion.

3. VA Chaplain Services To Outpatients Are Not Motivated By
A Purpose To Remove Burdens On Free Exercise Rights; In
Fact, No Such Burden Exists.

The VA does not contend, and the District Court did not find, that providing
faith-based health services to outpatients is necessitated by an inability of patients to
otherwise freely exercise religious rights. The VA, instead, argues that faith-based
health services are beneficial for all veterans who desire such services. This
argument, however, would justify direct public funding of religious services in
virtually any context of sincere belief in the utility of religion to achieve desirable
social outcomes. The Establishment Clause, in that event, would be effectively
nullified. As a matter of established law, however, the constitutionality of hospital
chaplaincies is tied to free exercise accommodations. That is the necessary mooring.

The Appellants object to VA chaplains systematically providing religious

services to outpatient veterans. VA chaplains, in fact, have expanded their services
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to include spiritual care and counseling to outpatients only during the last ten years.
“The goal is to provide care from a veteran’s first visit to the medical center or
community-based outpatient center (CBOC) that continues as the veteran receives any
VA services necessary to sustain his/her spiritual health through his/her lifetime of
involvement with the VA system.” VA chaplains have been given the directive
programmatically to address the spiritual needs of outpatients. This expansion ofrole
is based upon the premise that spirituality should be integrated into all medical
services as a matter of medical protocol. “The spiritual dimension of health must be
integrated into all aspects of patient care, research, emergency preparedness, and
health care education.”

The VA directive to integrate religion into medical services provided to
outpatients is not based upon any purpose to remove burdens on Free Exercise rights,
nor is it limited to patients allegedly needing accommodation. The VA instead seeks
to attract veterans to Chaplaincy Services earlier in their health cause interactions with
the VA. The VA would provide “cradle-to-grave” chaplaincy, if possible.

The obligation to accommodate Free Exercise rights of patients, however, is
based upon the lack of access to religious services, such as caused by remote military
service, confined hospitalization, forced imprisonment, etc. Veteran outpatients do
not lack such opportunities to freely exercise religious rights; nor is that even the

V A’s stated justification for providing religious services to veteran outpatients.
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Government-financed chaplain services may be justified for persons who
otherwise lack access to religious services, such as due to military service. Justice

Brennan recognized this rationale in Abington School District v. Schempp, 374 U.S.

203,296 (1963) (concurring opinion), noting that certain practices that conceivably
violate the Establishment Clause, if denied, might seriously interfere with certain
religious liberties also protected by the First Amendment. “Provisions for churches
and chaplains at military establishments for those in the armed services may afford
one such example.” Justice Brennan further explained the limited justification for
government chaplains:

The state must be steadfastly neutral in all matters of faith, and neither
favor nor inhibit religion. In my view, government cannot sponsor
religious exercises in the public schools without jeopardizing that
neutrality. On the other hand, hostility, not neutrality, would
characterize the refusal to provide chaplains in places of worship for
prisoners and soldiers cut off by the state from all civilian opportunities
for public communion, the withholding of draft exemptions for
ministers and conscientious objectors, with the denial of the temporary
use of an empty public building to a congregation whose place of
worship has been destroyed by fire or flood. Id. at 298-99.

The provision of army chaplaincies, if viewed in isolation, undoubtedly would

fail to meet the Establish Clause requirements of Lemon v. Kurtzman, 403 U.S. 602

(1971). See Katcoff v. Marsh, 755 F. 2d 223, 233 (2d Cir. 1985). The immediate

purpose of an army chaplaincy is to promote religion by making it available to our
armed forces, which has the affect of advancing the practice of religion. The courts

have concluded, however, that military chaplains constitute a permissible Free
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Exercise accommodation “since government has deprived such persons of the
opportunity to practice their faith at places of their choice.” Id. at 334, n.4, quoting
Abington at 296-98. Justice Stewart expressed similar views in his dissent in
Abington, noting that “a lonely soldier stationed at some far away outpost could
surely complain that a government which did not provide him the opportunity for
pastoral guidance was affirmatively prohibiting the free exercise of his religion.” 374
U.S. at 308-09.

Despite the limited permissible role for military chaplains, the courts have
always recognized constraints. The Katcoff Court, for example, recognized that
military chaplain services in urban areas might not be permissible, in the absence of
burdens on Free Exercise rights, unless there is a showing that such chaplains are
relevant to and reasonably necessary for the conduct of our national defense.” 755 F.
2d at 738. The Court explained its reasoning as follows:

In a few areas, the reasonable necessity for certain activities of the
military chaplaincy is not readily apparent. For instance, it appears that
in some large urban centers, such as at the Pentagon in Washington,
D.C., New York City and San Francisco, government funds may be
used to provide military chaplains, facilities and retreats to “armchair”
military personnel who, like other government civil servants, commute
daily to their homes and spend their free hours “including weekends”
in locations where civilian clergy and facilities are just as available to
them as to other non-military citizens. Plaintiffs also assert that
government-financed army chaplaincy and facilities are provided to
retired military personnel and their families. If the ability of such
personnel to worship in their own communities is not inhibited by their
military service and funds for these chaplains and facilities would not
otherwise be expended, the justification for a governmental program of
religious support for them is questionable and, notwithstanding our
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deference to Congress in military matters, requires a showing that they

are relevant to and reasonably necessary for the conduct of our national

defense by the Army. Id.

Courts have allowed the provision of chaplaincy services in other
circumstances, but again only in cases of of restricted access. For example, prison

officials have been allowed to provide chaplains based on the premise of restricted

access. The Court described this basis in Johnson-Bey v. Lane, 863 F.2d 1308, 1312

(7th Cir. 1988):

Patients in public hospitals, members of the armed forces in some
circumstances (e.g., the crew of a ballistic missile submarine on duty) --
and prisoners -- have restricted or even no access to religious services
unless government takes an active role in supplying those services.
That role is not an interference with, but a precondition of, the free (or
relatively free) exercise of religion by members of these groups. The
religious establishments that result are minor and seem consistent with,
and indeed required by, the overall purpose of the First Amendment’s
religion clauses, which is to promote religious liberty.

Similarly, in Baz v. Walters, 782 F.2d 701, 709 (7th Cir. 1986), the Court noted that

“the VA provides a chaplain service so that veterans confined to its medical facilities
might have the opportunity to participate in worship services, obtain pastoral
counseling and engage in other religious activities if they so desire.” (Emphasis

added). See also Muhammad v. City of New York, 904 F. Supp. 161,197 (S.D.N.Y.

1995) (in prisons, government control requires opportunities for worship).
No court has justified a government chaplaincy program as an accommodation
of Free Exercise rights for persons that do not have restricted access. Even the

decision in Carter v. Broadlawns Medical Center, 857 F.2d 448, 457 (8th Cir. 1988),
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rejected a Free Exercise justification for government hospital chaplains as to
unrestricted veterans. (The VA relies upon the Carter decision for its Lemon analysis,
which the Appellants address below.) In regard to the Free Exercise justification for
public hospital chaplains, the Court stated as follows:

Though we disagree with the district court’s conclusion that the
Broadlawns chaplaincy violated the Establishment Clause, we agree
with the district court’s alternative theory that the chaplaincy is a
permissible accommodation of at least some patients’ free exercise
rights. There was evidence that a large percentage of Broadlawns’
patients were subject to restrictions on their movement attributable to
the state by virtue of the fact that the patients were prisoners or had
been involuntarily committed by virtue of hospital rules in the
psychiatric ward. Such restrictions constitute a state-imposed burden
on the patients’ religious practices that the state may appropriately
adjust for.” See Corporation of Presiding Bishop v. Amos, 483 U.S.
327,107 Sup. Ct. 2862, 2869, 97 L.Ed.. 2d 273 (1987); 1d. at 2874-75
(O’Connor, J., concurring in judgment; Katcoff v. Marsh, 755 F.2d at
234; Baz v. Walters, 782 F.2d 701, 709 (7th Cir. 1986).

In this case, the VA misunderstands the burdens that will justify an
accommodation to Free Exercise rights. The VA argues that veterans are entitled to
government-financed medical benefits, including outpatient medical benefits, which
veterans will not be able to procure with religious content unless VA chaplains can
provide outpatient chaplaincy services. The VA concludes, therefore, that the right
of veterans to avail themselves of government-financed religious services will be
burdened for outpatients unless VA chaplains are permitted to provide religious

services on an outpatient basis. This argument by the Appellees, if correct, would
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require the government to finance religious content for any social service to which the
public may be entitled, including public education -- but that is not the law.

The Supreme Court has rejected the argument that religion-infused social
services must be government financed in order to accommodate Free Exercise rights,
including as to important rights like public education. The Free Exercise Clause of
the First Amendment cannot be used as a justification for government-financed
religious education; in fact, the infusion of religion into government-financed social
services directly provided by the government quite clearly violates the Establishment

Clause. The Supreme Court explained this conclusion in Committee for Public

Education and Religious Liberty v. Nyquist, 413 U.S. 756, 788 (1973):

Finally, the State argues that its program of tuition grants should
survive scrutiny because it is designed to promote the free exercise of
religion. The State notes that only “low-income” parents are aided by
this law, and without state assistance their right to have their children
educated in a religious environment “is diminished or even denied.” It
is true, of course, that this Court has long recognized and maintained
the right to choose nonpublic over public education. Pierce v. Society
of Sisters, 268 U.S. 510 (1925). It is also true that a state law
interfering with a parent’s right to have his child educated in a sectarian
school would run afoul of the Free Exercise Clause. But this court
repeatedly has recognized that tension inevitably exists between the
Free Exercise and the Establishment Clauses, e.g., Everson v. Board of
Education, supra.; Walz v. Tax Commission, supra., and that it may
often not be possible to promote the former without offending the latter.
As aresult of this tension, our cases have required the State to maintain
an attitude of “neutrality,” neither “advancing” nor “inhibiting”
religion. In its attempt to enhance the opportunities of parents to
choose between public and nonpublic education, the State has taken a
step which can only be regarded as one “advancing” religion. However
great our sympathy, Everson v. Board of Education, 330 U.S. at 18
(Jackson, J., dissenting), for the burdens experienced by those who
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must pay public school taxes at the same time that they support other
schools because of the constraints of “conscience and discipline,” ibid.,
and notwithstanding the “high social importance” of the State’s
purposes, Wisconsin v. Yoder, 406 U.S. 205, 214 (1972), neither may
justify an eroding of the limitations of the Establishment Clause now
firmly implanted.

Only publicly-financed religious programs of “true private choice,” as opposed
to direct funding, avoid the Establishment Clause problems described by the Court in
Nyquist. Otherwise, the Supreme Court’s decisions “have drawn a consistent
distinction between government programs that provide aid directly,” and programs of

true private choice. Zelman v. Simmons-Harris, 536 U.S. 639, 649 (2002). See also,

Mitchel v. Helms, 530 U.S. 793, 810-814 (2000) (plurality opinion); Id. at 841-844

(O’Connor, J. concurring in judgment). The District Court overlooked this distinction
in equating the VA’s policy preference for a faith-based health care model to a system
of true private choice.

The limitation of government-financed chaplaincy services to confined persons
is supported by sound logic. If the government could pay for religion-infused social
services, regardless of unrestricted physical access, as an accommodation of Free
Exercise rights, then the proscriptions of the Establishment Clause would be vitiated.
Direct-funded social services could always be justified after the fact as a means of
accommodating the Free Exercise rights of persons to whom such services are
provided. That is true not only in the case of public education, but similarly in the

case of military chaplain services, VA chaplaincy services, prison chaplain services,
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etc. The courts have rejected this rationale, however, which is wholly applicable as
a matter of law and logic in this case as to VA funded religious services for veteran
outpatients.

Chaplain services for outpatients, moreover, cannot be justified as an
accommodation of Free Exercise rights because that is not the government’s actual
intent. VA chaplains have undertaken to expand their services to include outpatients
because religion is deemed to be desirable for outpatients, just as it is deemed to be
desirable for confined patients. That is a purpose, however, that is distinct from a
purpose to merely make religious services available without a value judgment that
religion is preferred over non-religion. Here, therefore, the government cannot justify
expanding chaplain services to outpatients on the basis of Free Exercise
accommodations because that is not the VA’s purpose. If the government can justify
directly providing religious services as an accommodation, regardless of actual intent,
then inquiry into the government’s actual purpose would be irrelevant -- but intent and
purpose are relevant, as the Supreme Court has consistently emphasized.

The VA cannot deny that providing religious services to outpatients gives the
appearance of religious endorsement, unless such services are justified to
accommodate Free Exercise rights. The VA, however, cannot justify providing
religious services to outpatients and VA employees as an accommodation of Free
Exercise rights because such religious services are not provided, despite the

sponsorship of the government, as a means to alleviate a burden on Free Exercise
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rights. The VA further cannot justify religious services to outpatients and employees
as an accommodation because that is not the government’s actual purpose.

4. VA Spiritual Assessments And Treatment Programs Are

Not Intended As Mere Accommodations Of Free Exercise

Rights, But Rather They Are Intended To Promote Religion

As Being Preferable To Non-Religion; The Spiritual

Assessments And Treatment Programs Give The

Appearance Of Government Endorsement.

a. Spiritual assessments elicit religious information for
analysis of patient religiosity.

The VA has directed V A chaplains to perform “spiritual assessments” of every
patient. These assessments are not intended as mere accommodations of Free
Exercise rights. VA chaplains are directed to perform spiritual assessments to
determine the existence of spiritual injuries so that religious treatment can be
implemented as part of the hospital’s medical protocol. As a result of the VA’s
programmatic incorporation of religion into medical treatment protocols, VA
hospitals have effectively become sectarian facilities, rather than medical facilities
that also make pastoral care available. The VA’s institutional preference for religion
over non-religion is not permissible under the guise of accommodating Free Exercise
rights because core values of the Establishment Clause are thereby nullified.

The VA unpersuasively tries to justify its position by describing chaplaincy
services as nothing more than benign and empathetic listening. In fact, however, VA
chaplains do much more than merely listen. They conduct Spiritual Assessments that

projectan implied, and often explicit, message that religion is important to successful
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health outcomes. The spiritual assessments, moreover, when examined, elicit
primarily information about patient religious affiliations, practices, and beliefs --
which information is then analyzed to make assessments of spiritual injury for
purposes of developing treatment plans. The assessments go beyond any accrediting
requirements, which could not override the Constitution in any event.

The suggestion that VA chaplaincy is no more than passive listening is belied
by the evidence of what VA chaplains actually do. The Spiritual Assessments do not
ask broad questions about spirituality; they ask focused questions about organized
religious affiliations, practices and beliefs. The Spiritual Assessments ask these
questions precisely because they seek to determine the need for spiritual intervention
by reference to measures of organized religious orientations. The Spiritual
Assessments do not ask questions that connote a the broad definition of spirituality,
as insinuated by the VA. The actual questions asked, and the VA’s interpretations of
those answers, are based explicitly upon organized religious belief systems.

VA chaplains systematically assess each patient’s spiritual needs to measure

explicitly religious criteria for purposes of diagnosis and treatment. Assessment is

2

Given the explicitly religious content of the Spiritual Assessments, and their stated and/or
implied message that religion enhances health, and given the interpretation applied to the
Spiritual Assessments, the VA’s attempt to distinguish between spirituality and religion
becomes irrelevant. The VA’s “broader” definition of spirituality, moreover, does not take
spirituality out of the realm of religion. The VA defines spirituality as a search for meaning
or transcendent understanding, but this is merely religion by another name. See Kaufman
v. McCaughtry, 419 F.3d 678, 681-82 (7th Cir. 2005). The VA’s purported distinction
between spirituality and religion turns on the question of formal religious affiliation versus
non-organized religions beliefs, which is not a distinction with meaning.
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more than screening; it involves an analysis of collected data. Such spiritual
assessment is considered necessary in a medical model that provides holistic care, i.e.,
where a whole-person care approach is being advocated. This approach is the policy
premise of the VA’s health care model, which means that “good” health care is
incomplete without each of these aspects, i.e., physical, emotional, psychological,
social and spiritual.

VA hospitals use a variety of Spiritual Health Assessments to determine the
spiritual health needs of VA patients. These assessments seek detailed information
about the patient’s religious belief systems, as well as the strength and intensity of
religious belief. Patients are asked to disclose how often they pray and to question
themselves about how God would feel about different matters.

In the Chaplain Spiritual Assessment form used by the Dayton, Ohio VA
Medical Center, the chaplains make an assessment as to whether a patient is
functionally impaired, moderately spiritually functional, or spiritually impaired.

The Richmond, Virginia VA Medical Center Chaplain Spiritual Assessment
form includes inquiries about the importance of faith in the patient’s life, as well
requests for patients to describe their thoughts about God and their current
relationship with God, and inquiries as to the importance of prayer.

The VA Healthcare Network Upstate New York Mini-Spiritual Assessment
form inquires as to how often a patient attends church, spends time in private religious

activities, such as prayer, meditation or Bible study. This spiritual assessment also
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asks patients whether they have experienced the presence of the Divine, whether a
patient’s beliefs/philosophy are what lie behind the patient’s approach to life, and
inquires whether the patient tries to carry his beliefs into all other dealings in life.

b. VA treatment programs incorporate explicit religious
indoctrination.

VA medical centers also have designed and implemented specific treatment
programs that have explicitly religious content. These programs are not passive
listening exercises by VA chaplains. They involve programs of defined and express
religious content. These are programs of religious content that the VA sponsors,
offers to veterans, endorses, and funds with tax appropriations. These explicitly
religious treatment programs show an incorporation of religion into programming that
contradicts the VA’s claims in this case. These programs, moreover, incorporate
specific religious indoctrination, rather that the broad definition of spirituality urged
by the VA. The VA’s arguments notwithstanding, VA chaplains are implementing
religious programs as a matter of fact based upon the chaplain’s choice of religious
content.

For example, one VA medical center has created a Spiritual Recovery Support
Groups (“SRSG”) to provide intervention for veterans “suffering from low self-
esteem because of significant spiritual injuries as listed in the Multi-Level Spiritual
Assessment (“MLSA”). This assessment and intervention “is an attempt to bring the

spiritual components of faith and God’s grace to bear on treatment and to enhance the
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healthcare recovery of Veterans. The SRSG is not only a quest to find and/or renew
one’s spiritual vitality, it becomes a vehicle for change in growth. When God’s gift
of spiritual faith and grace is applied, it is good medicine.” If a spiritual injury is
diagnosed, Bible study is offered to SRSG members because “bringing in the idea that
God sees them [patients] of infinite worth and value, and that God wants them to treat
themselves with His grace and mercy as His precious child, can be an important
concept that can help them [patients] to recover and move out of the pit toward
healing, growth, change, and a more positive self -esteem and self-worth.” The
process of recovery, involving change and growth, is premised in the SRSG on a
recognition of God’s grace working in each patient:

The concept of God’s grace, defined as God’s ability working in man,

making him able to do what he cannot do in his own ability, is a

liberating and powerful concept. God’s grace becomes the power to

help us change and alter our history, our thinking, feeling, and

behavior.

Using this concept of God’s grace, the SRSG becomes not only a quest

to find our spiritual vitality, but it becomes a journey of change in

growth.

Grace becomes the vehicle (the power) that moves us from darkness to

the light, from the negatives to the positives. It improves our self-

esteem. The process of grace moves us from the alienation of guilt to

the reconciliation of forgiveness. God’s grace is His ability working in

us, to help us change and grow! (R. 27, Exhibit 26.)

The Dayton VA Medical Center similarly has incorporated the use of lament

as prayer and Fowler’s Stages of Faith Development as part of its medical protocol

for treating post-traumatic stress disorder patients. The premise of this intervention
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again is the “insight that unless one’s spirituality or soul is addressed in one’s journey
in recovering, the healing will not be internalized and embraced out of choice,
enabling wholeness. While emotional catharsis and insight may occur, its impact will
remain largely cerebral and external.”

The VA has implemented other such treatment programs throughout the
country, including an explicitly faith-based treatment program at the VA Medical
Center in Gainesville, Florida. The program has an express religious content, and
utilizes a spiritual questionnaire focused upon the concept of God and/or a Higher
Power. The VA Medical Center in Detroit, Michigan, likewise has integrated
spirituality into a chemical dependency treatment program.

c. The VA intends to link recovery and religion.

The VA is actively integrating religion into its delivery system of medical
services for reasons that are not motivated merely by the purpose to accommodate
Free Exercise rights. The VA is motivated by a purpose to promote religion in
preference to non-religion, as a means of accomplishing perceived beneficial
outcomes from chaplaincy interventions. That is why the VA chaplains are doing
spiritual assessments, diagnosis, planned interventions, and providing religious
programming. Significantly, those reasons are not based upon an intent to remove
burdens to the free exercise of religious rights -- which a reasonable observer would

know. They are intended to prefer religion over non-religion.
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The VA cannot justify its religious activities as accommodations of Free
Exercise rights where that is not its actual purpose. The VA also cannot substantively
justify its activities under the Free Exercise Clause where such activities conflict with
core values of the Establishment Clause. Here, the VA’s integration of religion into
VA medical treatment constitutes active sponsorship and promotion of religion as
being preferable to non-religion. This is prohibited by the Establishment Clause, and
it cannot be justified as merely an accommodation of Free Exercise rights -- even if
the VA is promoting religion in general, rather than promoting a specific
denominational preference.

The touchstone of First Amendment analysis mandates governmental neutrality
between religion and religion, and between religion and non-religion. The Supreme

Court cogently stated this recently in McCreary County v. American Civil Liberties

Union, 125 S. Ct. 2722, 2733 (2005):

The touchstone for our analysis is the principle that the “First
Amendment” mandates governmental neutrality between religion and
religion, and between religion and non-religion.” Epperson v.
Arkansas, 393 U.S. 97, 104, 21 L. Ed. 2d 228, 89 S. Ct. 266 (1968);
Everson v. Board of Education of Ewing, 330 U.S. 1, 15-16, 91 L. Ed.
711,67 S.Ct. 504 (1947); Wallace v. Jaffree, supra. at 53, 86 L. Ed.2d
29,105 S. Ct. 2479. When the government acts with the ostensible and
predominant purpose of advancing religion, it violates that essential
Establishment Clause value of official religious neutrality, there being
no neutrality when the government’s ostensible object is to take sides.
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-
Day Saints v. Amos, 483 U.S. 327, 335,97 L. Ed.2d 273, 107 S. Ct.
2862 (1987) (Lemon’s “purpose” requirement aims at preventing
[government] from abandoning neutrality and acting with the intent of
promoting a particular point of view in religious matters”). Manifesting
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a purpose to favor one faith over another, or adherence to religion
generally, clashes with the “understanding, reached...after decades of
religious war, that liberty and social stability demand a religious
tolerance that respects the religious views of all citizens...” Zelman v.
Simmons-Harris, 536 U.S. 639,718,153 L. Ed.2d 604, 122 S. Ct. 2460
(2002) (Breyer, J., dissenting). By showing a purpose to favor religion,
the government “sends the...message to...non-adherents” that they are
outsiders, not full members of the political community, and
accompanying message to inherence that they are insiders, favored
members....”

The government’s purpose matters when evaluating Establishment Clause
claims. In McCreary, the Supreme Court specifically recognized the importance of
examining purpose as a staple fare of intuitive importance to “the realization of
Establishment Clause values.” Id. at 2734. “Scrutinizing purpose makes practical
sense, as in Establishment Clause analysis, where an understanding of official
objective emerges from readily discoverable fact, without any judicial
psychoanalysis.” Id.

The Establishment Clause absolutely prohibits government actions intended
to promote religion over non-religion. In Abington, 374 U.S. at 216, the Court stated
that “this Court has rejected unequivocally the contention that the Establishment
Clause forbids only governmental preference of one religion over another. Almost
twenty years ago in Everson, supra., at 15, the Court said that “neither a state nor the
Federal Government can setup a church, neither can pass laws which aid one religion,

aid all religions, or prefer one religion over another.” See also American Jewish

Congress v. City of Chicago, 827 F.2d 120, 124 (7th Cir. 1987) (the Religion Clauses
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have come to stand for the principle of government neutrality, meaning not only that
government should not favor one religion over another, but also that government

should not favor religion over non-religion); ACLU v. City of Plattsmouth, 358 F.3d

1020, 1041-42 (8th Cir. 2004).

The VA argues incorrectly that it works in the “wiggle room” between the Free
Exercise and the Establishment Clauses of the First Amendment. In the first place,
the VA argues incorrectly that neutrality is measured solely by the absence of
denominational preference. Neutrality between religion and non-religion is itself a
core value of the Establishment Clause, which the Appellees are contravening.

The VA also unpersuasively seeks protection from the Establishment Clause
due to the alleged absence of coercion. The VA claims that because chaplains are not
overtly coercing any veterans to accept religion, then they may at least promote
religion in general as a means of accommodating Free Exercise rights. The VA’s
reasoning is flawed, of course, because the Establishment Clause prohibits the
promotion and sponsorship of religion even as an aspirational rather than coerced
objective. Again, Abington, 374 U.S. at 221, is instructive: “The Establishment
Clause unlike the Free Exercise Clause, does not depend upon any showing of direct
government compulsion and is violated by the enactment of laws which establish an
official religion whether those laws operate directly to coerce non-observing

individuals or not.” See also Nyquist, 413 U.S. at 786; Tarsney v. O’Keefe, 225 F.3d

929, 935 (8th Cir. 2000).
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The VA is left then to argue that government support for the integration of
spirituality into healthcare delivery is justified by our nation’s history as a religious
people. The Appellees ask for slack in the area of medical services because many
people allegedly believe that faith and health are positively correlated, and further,
because Americans supposedly are a religious people. Neither argument is

sustainable under applicable constitutional standards. Cf. Freedom From Religion

Foundation v. Montana Office of Rural Health, 2004 U.S. Dist. LEXIS 29139 (D. Mt.

2004) (invalidating Montana’s participation in a faith-health cooperative, despite
state’s belief that faith and health were positively related).

The VA’s Free Exercise justification for integrating religion into the VA’s
medical health model fails because of its intent to promote religion over non-religion.
The VA’s justification also fails because of the objective appearance that the VA is
endorsing religion over non-religion, which appearance of endorsement violates the
Establishment Clause. See Amos, 483 U.S. at 348. The VA’s active involvement in
the promotion of spirituality, including by the VA’s own activities, distinguish the
claims in this case from merely making available pastoral services to VA patients
without the VA’s value-laden encouragement. The VA’s active promotion of

spirituality certainly is not neutral. The VA is endorsing religion.
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d. The VA’s spiritual assessments give the appearance
of endorsement.

The VA’s directive to chaplains to systematically assess spirituality itself
conveys an endorsement of religious belief. Whether the key word is “endorsement,”
“favoritism,” or “promotion,” the essential prohibition of the Establishment Clause
remains the same. “The Establishment Clause, at the very least, prohibits government
from appearing to take a position on questions of religious belief.” County of

Allegany v. Americans Civil Liberties Union, 492 U.S. 573, 593-94 (1989). In cases

involving government participation in religious activity, therefore, the relevant
question is whether an objective observer, acquainted with the government’s
activities, the history of that activity, and implementation of the activity, would
perceive it as a government endorsement, regardless of the listener’s support for, or

objection to, the endorsement. Santa Fe Independent School District v. Doe, 530 U.S.

290, 308 (2000).

Here, the active involvement of VA chaplains as part of a “multi-disciplinary
healthcare team” sends a message of religious endorsement. An “ordinary reader” or
“ordinary listener” of the VA’s spiritual assessments would conclude that religion is
preferred, or else the detailed inquiries of religious history and belief would not be

made. See Jancik v. Department of Housing and Urban Development, 44 F.3d 553,

556 (7th Cir. 1995) (housing advertisements are tested for discrimination by “ordinary

reader” test, whereby advertisement is deemed discriminatory if it suggests to an
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ordinary reader that a particular protected group is preferred or dispreferred for the

housing in question); Housing Rights Center v. Sterling, 2004 U.S. Dist. LEXIS

28880, at36-37 (C.D. Cal. 2004) (publication of housing notices and banners written
only in Korean suggest to the ordinary reader a racial preference for Korean tenants).
In fact, some of the Spiritual Assessments explicitly state that faith promotes health.
The information from the assessments, moreover, is processed to measure patient
religious resources in determining treatment interventions by chaplains.

The detailed spiritual assessments of VA patients, and other forms of spiritual

b

“diagnosis,” send a message of more than casual interest. Just like exclusively
Korean language rental notices convey a preference for Korean tenants, the VA’s
spiritual assessments convey an unmistakable and often express encouragement of
religious belief as a means for achieving better medical outcomes. The spiritual
assessments convey an impression that the VA’s medical providers officially believe
that patients, if prudent, should include spirituality as part of their treatment, or
otherwise risk unfavorable outcomes. This endorsement violates the core values of

the Establishment Clause every bit as much as religious assessments by prison

chaplains, found to be unconstitutional. See Theriault v. Carlson, 339 F. Supp. 375,

381-82 (N. D. Ga, 1972) (submission of religious assessments by prison chaplains
violates the neutrality that the government must maintain with respect to religion).
The integration of VA chaplains into each hospital’s medical treatment

protocol, rather than merely accommodating the Free Exercise rights of patients,
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creates an unavoidable entanglement between religion and government. The VA
chaplains, by formal recognition as part of a multi-disciplinary medical treatment
team, in which each patient is spiritually assessed, creates an excessive entanglement
with religion, in which the government must determine the appropriate “therapeutic
role of religion.” VA hospitals essentially become religious-affiliated hospitals to the
extent that chaplains become part of the medical treatment team for purposes of

providing government-funded healthcare services to veterans. See Scharon v. St.

Luke’s Episcopal Presbyterian Hospitals, 929 F.2d 360, 362-63 (8th Cir. 1991). Such

potential entanglement is constitutionally minimized, however, by limiting the role
of government hospital chaplains to accommodating the demands for Free Exercise
opportunities by veterans, rather than incorporating hospital chaplains into a
government-sponsored medical delivery system that involves the government in
making a value judgment to prefer and to define the normative relationship between
faith and health. That is not a proper role for the government to play.

e. Religious treatment programs endorse religion.

The VA’s development and implementation of treatment programs that are
explicitly religious in content also clearly goes beyond what a chaplaincy can provide
as an accommodation. Such programs, even if voluntary, give the appearance that the
government sponsors and approves the program content. The program content,
moreover, is based upon choices that have been made by the VA chaplains as to the

religious content incorporated. Such treatment programs, in other words, necessarily
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are not neutral, vis-a-vis non-religion, and as to the religious beliefs not incorporated
into the program. The government, whether by chaplains or others, cannot design and
implement programs containing religious indoctrination, any more than the
government can determine religious orthodoxy in the form of nondenominational

prayers. Lee v. Weisman, 505 U.S. 577, 616 (1972) (Souter, J. concurring.); see also

Hinrichs v. Bosma, 440 F.3d 393 (7th Cir. 2006) (rejecting legislative prayer with

Christian content.) The problem with such programs, in other words, is that they are
not passive reflections of patient religious preferences -- VA hospital chaplain have
determined the religious dogma that will be provided.

The VA cannotjustify its actions, in short, by claiming to merely accommodate
the Free Exercise of religious rights by veteran patients. The expanding role that VA
chaplains are assuming to play is not motivated by a purpose to accommodate Free
Exercise rights. The expansive role that VA chaplains are assuming to play in the
V A’s healthcare delivery system is based upon an institutional preference for religion
over non-religion. The preference is not concealed by claiming that spirituality is
different than religion. Chaplains must be ecclesiastically endorsed, and their
predilections are borne out in their actions. The role of VA chaplains violates core
values of the Establishment Clause because government cannot choose to sponsor and
promote religion, even if motivated by a belief that healthcare outcomes are enhanced

by patient religiosity. The Establishment Clause does not have an exception that
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permits government sponsorship of religion in preference to non-religion -- even if
initially motivated by “benevolent” objectives.
VIII. CONCLUSION

The Court of Appeals should reverse the District Court’s decision and remand
to the trial court for further proceedings. The VA’s policy choice to promote a faith-
infused model of medical treatment is not something the government can
constitutionally do under the Establishment Clause. The government cannot
camouflage its policy preference for religion over non-religion as merely an

accommodation of Free Exercise rights.
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