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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FREEDOM FROM RELIGION FOUNDATION.
INC., a Wisconsin non-profit corporation, and
DOUGLAS J. MARSHAILL, a Michigan individual,

Plaintiffs, Case No.
V.
CITY OF WARREN, MICHIGAN,
CITY OF WARREN DOWNTOWN DEVELOPMENT
AUTHORITY, and JAMES R. FOUTS, Mayor of
Warren, Michigan,

Defendants.

Pg D 1

BUTZEL LONG, a professional corporation
Robin Luce-Herrmann (P46880)
Danielle J. Hessell (P68667)

Jennifer Dukarski (P74257)

Stoneridge West

41000 Woodward Avenue

Bloomfield Hilis, MI 48304

(248) 258-1616

Attorneys for Plaintiffs

COMPLAINT

Plaintiffs Freedom From Religion Foundation, Inc. and Douglas J. Marshall, by their
attorneys, Butzel Long, a professional corporation, submit their Complaint against Defendants the

City of Warren, Michigan, the City of Warren Downtown Development Authority, and the Mayor

of Warren, Michigan, James R. Fouts, as follows:
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Nature of the Case
I. Plaintiffs bring this civil rights action under the First and Fourteenth Amendments to
the United States Constitution and 42 U.S.C. § 1983, challenging Defendants’ policy decision to
deny Plaintiffs the right to engage in protected speech in a traditional public forum in the City of
Warren, Michigan, and also challenging Defendants’ illegal endorsement of religion by permitting a

nativity scene to be displayed prominently in that public forum.

Parties, Jurisdiction & Venue
2. Plaintiff Freedom From Religion Foundation, Inc. (“FFRF”) is a Wisconsin non-

profit corporation with its principal office in Madison, Wisconsin.
3. The organizational purposes of FFRF, the membership of which numbers more than
17,000, are to protect the fundamental constitutional principle of separation between state and

church and to represent the rights and views of nontheists and free thinkers.

4. FFRF counts among its 540 members in Michigan individuals who reside in Warren,
Michigan.
5. FFRF, on behalf of its members, is opposed to government actions that give the

appearance of endorsement of religion, including by advancing and promoting religion.

6. Plaintift Douglas J. Marshall (“Marshall”) is a resident of Warren, Michigan, and a
member of FFRF. As a resident, Marshall often visits the Warren Civic Center.

7. Defendant City of Warren, Michigan (“City”) is an organized Michigan

municipality.
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8. Defendant City of Warren Downtown Development Authority (“DDA™) is, upon
information and belicf, an entity based in Warren, Michigan and created under the State of
Michigan Downtown Development Authority Act or 1975, MCL 125.1651 ef seq.

9. Defendant James R. Fouts (“Mayor Fouts”) is the Mayor of Warren, Michigan.
Mayor Fouts is named as a defendant in this matter in his official and individual capacities.

10.  The Court has subject matter jurisdiction over the parties and all claims pursuant
to 28 U.S.C. § 1331.

11, Venue is proper in this Court because, pursuant to 28 U.S.C. § 1391(a), the events

giving rise to the claims occurred within this judicial district.

General Allegations

12.  Nativity scenes are inherently Christian religious displays that are intended to
have religious significance.

13. On information and belief, the City, the DDA, and/or Mayor Fouts deliberately
undertook to place a Christian nativity scene (“Nativity Scene™) in a prominent place in the
Atrium of the Warren Civic Center.

14.  The Nativity Scene has been placed in the Atrium of the Civic Center during the
2011 winter holiday season. Upon information and belief, the Nativity Scene has been placed in
the same, or a similar, location during previous winter holiday seasons.

15.  The Nativity Scene at issue bears a sign stating that it was sponsored and provided

by the Warren Rotary Club, although, upon information and belief, the City, the DDA, and
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Mayor Fouts approved the placement and location of the Nativity Scene in the Atrium of the
Warren Civic Center.

16.  The WarrenICivic Center, also commonly referred to as “City Hall,” is the main
government building for the City of Warren, and it houses the Mayor’s office, the City Clerk’s
office, and numerous other city offices and conference rooms.

17.  The Atrium of the Civic Center is approximately five stories high, and currently
houses the display of the Nativity Scene. The Atrium also contains at least one artificial
Christmas tree, nutcracker, elf, reindeer, Santa’s mailbox, and other wreaths and greenery. Also
located in the Atrium is a “prayer station,” or a table that is ofien staffed by one or two
individuals. Upon information and belief, the Nativity Scene is separated by several feet from
the other decorative items in the Atrium, and is placed prominently near the front glass wall of
the Civic Center.

18.  The Atrium of the Civic Center is open to the public and is a place where other
groups, such as the Warren Rotary Club and certain religious organizations, have been permitted
to place displays and to provide leaflets and other information, and it is therefore a traditional
public forum.

19..  On January 20, 2010, FFRF sent Mayor Fouts a letter objecting to the placement
of the Nativity Scene in the Civic Center Atrium during the month of December, 2009, because it
was an unconstitutional endorsement of religion in violation of the First Amendment of the
Constitution of the United States. Exhibit 1, January 20, 2010 Letter. |

20.  FFRF received no response to its January 20, 2010 letter.
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21.  On March 4, 2010, FFRF again wrote to Mayor Fouts, requesting information
regarding the steps being taken to remedy the City’s First Amendment violations. Exhibit 2,
March 4, 2010 Letter.

22.  FFRF rececived no response to its March 4, 2010 letter.

23. On November 9, 2010, FFRF sent yet another Ietter to Ma.yor Fouts, renewing its
request that the City refrain from displaying the Nativity Scene in the Civic Center Atrium.
Exhibit 3, November 9, 2010 Letter.

24.  On December 8, 2010, Mayor Fouts finally responded to FFRF’s correspondence.
Exhibit 4, December 8, 2010 Letter. In his December 8, 2010 letter, Mayor Fouts stated that
“[a]ll religions are welcome to celebrate their religious seasons with a display in ¢ity hall,” and
that “[t]he city of Warren is NOT ‘promoting or endorsing religious beliefs.” If we were doing
this, other religions would not be allowed to display their religious holy seasons in our atrium.
However, they have been allowed and will be allowed.” Id. (emphasis in original).

25. The following holiday season, on December 9, 2011, Plaintiff Marshall wrote to
Mayor Fouts requesting, on behalf of himself and other Warren residents who are members of
FFRF, to display a sign (the “Sign™} near the Nativity Scene. Exhibit 5, December 9, 2011
Letter. Marshall hand-delivered the letter to Mayor Fouts® office and was told that he would
receive a response no later than December 12, 2011.

26.  In his December 9, 2011 letter, Marshall provided photographs of the proposed

Sign, along with the following description:
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The display is an attractive “sandwich board” and the dimensions are 40 2 x 24
Y. and it reads as follows:

Front: “At this season of
The Winter Solstice
May reason prevail.
There are no gods,
No devils, no angels,
No heaven or hell.
There is only our natural world.
Religion is but
Myth and superstition
That hardens hearts
And enslaves minds.”

“Placed by the Freedom From Religion Foundation
On behalf of its State Members.
Ffrf.org”
Back: “State/Church
 Keep them Separate
Freedom From Religion Foundation
Firforg™
Id.

27.  Plaintiff Marshall received no response to his December 9, 2011 letter.

28.  Plaintiff Marshall visited the Mayor’s office on December 13" and 15", and was
repeatedly told by Mayor Fouts’ staff that the Mayor was aware of his request and would
respond soon.

29.  On December 14, 2011, Plaintiff Marshall again wrote to Mayor Fouts, requesting
a response to his re'quest to display the Sign. Exhibit 6, December 14, 2011 Letter.

30. Plaintiff Marshall received no response to his December 14, 2011 letter.

31.  Plaintiff FFRF’s staff attorney Stephanie Schmitt placed additional telephone

calls to the Mayor’s office on or about December 7, 15, and 16, 2011. During those telephone

calls, Ms. Schmitt spoke with various people in the Mayor’s office, and also, eventually, with
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Mayor Fouts. Ms. Schmitt was informed that the DDA maintained responsibility for approval of
any requested displays in the Civic Center Atrium, and that an application would have to be
submitted to the DDA for Plaintiffs’ request to display the Sign. Ms. Schmitt was also informed
that Mayor Fouts had to consult with the Warren City Attorney before any decision could be
made on Plaintiffs’ requested Sign.

32.  On December 20, 2011, undersigned counsel for Plaintiffs sent yet another letter
to Mayor Fouts, requesting a decision on Plaintiffs’ request to display the Sign in the Civic
Center Atrium. Exhibit 7, December 20, 2011 Letter. Enclosed with that letter was a completed
form provided by the DDA to request the use of the Atrium to display the proposed Sign. Id.

33.  On December 21, 2011, Mayor Fouts sent a letter to Plaintiff FFRF, ostensibly in
response to Plaintiff Marshall’s December 9, 2011 letter. Exhibit 8, December 21, 2011 Letter.

- 34.  In his letter, Mayor Fouts denied Plaintiffs’ request to place the Sign in the

Atrium, stating:

I have received a letter (December 9, 2011) from Mr. Douglas J. Marshall, a
member of your organization, for permission to display a sign in the City Hall
atrium near the Nativity Scene.

I have reviewed the proposed 2-sided “sandwich board” sign. The language on
the proposed sign is clearly anti-religion and meant to counter the religious tone
of the Nativity Scene, which could lead to confrontations and a disruption of city
hall.

This proposed sign is antagonistic toward all religions and would serve no
purpose during this holiday season except to provoke controversy and hostility
among visitors and employees at city hall.

Your phrase that “Religion is but myth and superstition that hardens hearts and
enslaves minds,” [sic] is highly offensive and is not a provable statement.
Likewise, your statement that there are “no gods” and “no angels” is also not
provable.
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If you requested permission to put up a sandwich board saying that there is no
Santa Claus, you would be met with the same response. Santa Claus lives in the
minds and hearts of many millions of children. The belief of God and religion
lives in the hearts and minds of hundreds of millions of people and is as much a
part of the fabric of America, [sic] as the belief in democracy and freedom.

Indeed, our country was founded upon basic religious beliefs. The President takes
the oath of office on the Holy Bible. The U.S. Congress has a house chaplin.
[sic] Both major political party leaders invoke God in their speeches and
pronouncements. Our coins have “In God We Trust.” We have a whole host of
other religious traditions in government situations at all levels.

Everyone has a right to believe or not believe in a particular belief system, but no
organization has the right to disparage the beliefs of many Warren and U.S.
citizens because of their beliefs. '

Thus, I cannot and will not sanction the desecration of religion in the Warren City
Hall atrivm.

As T would not allow displays disparaging any one religion, so I will not allow
anyone or any organization to attack religion in general. Your proposed sign
cannot be excused as a freedom of religion statement because, to my way of
thinking, this right does not mean the right to attack religion or any religion with
mean-spirited signs. The proposed sign would only result in more signs and
chaos.

When I allowed a display in city hall celebrating Ramadan, the Moslem [sic] holy
season, I received many calls objecting but 1 would never have allowed a sign
next to the Ramadan display mocking or ridiculing the Moslem [sic] religion.

In_my opinion, Freedom_of Religion does not mean “Freedom Against or

From Religion.” And Freedom of Speech is not the right to yell “Fire!” in a
crowded theatre. Indeed, there are common sense restraints on all constitutional
rights.

Your non-religion is not a recognized religion. Please don’t hide behind the

cloak of non-religion as an excuse to abuse other recognized religions. You can’t
make a negative into a positive.

Clearly, your proposed display in effect would create considerable ill will among
many people of all recognized faiths.

During this holiday season, why don’t we try to accomplish the old adage of
“Good will toward all”? '
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Id (emphasis in original).

35. The United States Supreme Court has held that government “may impose
reasonable, content-neutral time, place, and manner restrictions . . . but it may regulate
expressive content only if such a restriction is necessary, and narrowly drawn, to serve a
compelling state interest.” Capitol Square Review and Advisory Board v. Pinette, 515 U.S. 753,
761 (1995) (emphasis in original).

36.  Further, the Supreme Court has stated that “folnce a forum is opened up to
assembly or speaking by some groups, government may not prohibit others from assembling or
speaking on the basis of what they intend to say.” Chicago Police Dept. v. Mosley, 408 U.S. 92
(1972).

37. On information and belief, Defendants do not have of observe any reasonable,
content-neutral, time, place, and manner restrictions on protected First Amendment activities in
the Civic Center. In the alternative, if such restrictions exist, they have not been provided to
Plaintiffs and Plaintiffs have not been given an opportunity to comply with such restrictions.

38. On information and belief, Defendants adhere to policies, practices, and/or
customs of supporting religion and religious belief and, in particular, the Christian religion, and
discriminating against non-religious believers.

39.  For example, the City’s website lists as one of Mayor Fouts’ many
accomplishments “Defense of Nativity at Warren City Hall.”  Exhibit 9, City of Warren

website screenshot.
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40.  Defendants denied Plaintiffs’ request to display the Sign in the Atrium next to the
Nativity Scene because Defendants determined that the Sign’s message is “anti-religious.”
Exhibit 8.

41. Therefore, Defendants’ denial is an unconstitutional, content-based restriction on
Plaintiffs’ expression in a traditional public forum.

42.  The United States Supreme Court has held that “a principle at the heart of the
Establishment Clause [is] that government should not prefer one religion to another, or religion
to irreligion.” Bd. of Educ. of Kirvas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687, 703, 114
S.Ct. 2481, 129 L.Ed.2d 546 (1994).

43.  Accordingly, Defendants’ denial of Plaintiff’s request to display the Sign in the
public forum of the Atrium, next to the Nativity Scene, also violates the Establishment Clause of
the First Amendment of the United States Constitution, by endorsing expressions of a religious
nature, such as the Nativity Scene and the prayer table, but by forbidding expressions of a non-

religious, or irreligious, nature.

44,  The United States Supreme Court has also held that the Establishment Clause of
the First Amendment prohibits government from maintaining, erecting or hosting a holiday
display that consists solely of a nativity scene. Allegheny County v. American Civil Liberties
Union, Greater Pittsburgh Chapter, 492 U.S. 573 (1989).

45.  Even when accompanied by other religious or secular holiday decorations, a
religious display must be examined to determine “whether the government’s use of an object
with religious meaning has the effect of endorsing religion.... [Tlhe question is what viewers

may fairly understand to be the purpose of the display.” Id at 595.

10
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46,  Defendants’ placement of the Nativity Scene in a position of prominence in the

Civic Center Atrium violates the Establishment Clause of the First Amendment because it has

the effect of endorsing religion, as Mayor Fouts has made abundantly clear in his December 21,
2011 letter. Exhibit 8.

47.  Defendants’ discriminatory conduct, policy, practice, and/or custom denies

- Plaintiffs the equal protection of the law guaranteed by the Equal Protection Clause of the

Fourteenth Amendment by denying Plaintiffs access to a public forum because Defendants find

Plaintiffs’ message unacceptable.

COUNT1
First Amendment—Free Speech Clause

48.  Plaintiffs restate each of their preceding allegations.

49.  Defendants have imposed a content-based restriction on Plaintiff’s private speech
in a traditional public forum in violation of the Free Speech Clause of the First Amendment, as
applied to the states and their political subdivisions under the Fourteenth Amendment to the
United States Constitution and 42 U.S.C. § 1983.

50.  As a direct and proximate result of Defendants’ violation of the Free Speech
Clause of the First Amendment, Plaintiffs have suffered irreparable harm, including the loss of
their constitutional rights. Plaintiffs are therefore entitled to declaratory and injunctive relief and

nominal damages.

COUNT II
First Amendment—Establishment Clause

51.  Plaintiffs restate each of their preceding allegations.

11
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52.  Defendants’ policy, practice, and/or custom of permitting the display of the
Nativity Scene lacks a valid secular purpose, has the primary effect of promoting religion, and
creates an excessive entanglement with religion in violation of the United States Constitution.

53.  Defendants’ policy, practice, and/or custom of permitting the display of the
Nativity Scene conveys an impermissible, government-sponsored message of approval of the
Christian religion. As a result, Defendants send a clear message to Plaintiffs that they are
outsiders and not full members of the political community, and an accompanying message that
those who favor the Christian religion are insiders and favored members of the political
community, in violation of the United States Constitution.

54,  Defendants have, by their conduct, policies, practices, and/or customs, violated
the Establishment Clause of the First Amendment, as applied to the states and their political
subdivisions under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. §
1983.

55.  As a direct and proximate result of Defendants’ violation of the Establishment
Clause of the First Amendment, Plaintiffs have suffered irreparable barm, including the loss of
their constitutional rights, entitling them to declaratory and injunctive relief and nominal
damages.

COUNT III
Fourteenth Amendment—Equal Protection Clause

56.  Plaintiffs restate each of their preceding allegations.
57.  Defendants have deprived Plaintiffs of the equal protection of the law guaranteed
under the Fourteenth Amendment to the United States Constitution and 42 U.S.C. 1983, in that

Defendants, through their conduct, polices, practices, and/or customs, prevented Plaintiffs from

12
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expressing a private message in a public forum based on the content of their speech, thereby
denying the use of this forum to those whose messages Defendants find unacceptable.

58.  As adirect and proximate result of Defendants’ violation of the Equal Protection
Clause of the Fourteenth Amendment, Plaintiffs have suffered irreparable harm, including the

loss of their constitutional rights, entitling them to declaratory and injunctive relief and nominal

damages.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court:

A. Declare that Defendants violated Plaintiffs’ rights protected by the First and Fourteenth
Amendments to the United States Constitution, as set forth in this Complaint;

B. Enjoin Defendants’ policy decision to deny Plaintiffs permission to tempofarily display
their Sign in a traditional public forum in the City of Warren during the 2011 winter
holiday season and during future winter holiday seasons, as set forth in this Complaint;

C. Award Plaintiffs nominal damages for the violations of their constitutional rights;

D. Award Plaintiffs their reasonable attorney’s fees, costs, and expenses pursuant to 42
U.S.C. § 1988 and other applicable law; and

E. Grant such other relief as this Court may find just and proper.

13
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Respectfully submitted,

BUTZEL LONG, a professional corporation

By:_s/ Danielle J. Hessell

Robin Luce-Herrmann (P46380)
Danielle J. Hessell (P68667)
Jennifer Dukarski (P74257)
Stoneridge West

41000 Woodward Avenue
Bloomfield Hills, Michigan 48304
Attorneys for Plaintifts

(248) 258-1616

Dated: December 22, 2011
1313393

14
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

FREEDOM FROM RELIGION FOUNDATION.
INC., a Wisconsin non-profit corporation, and
DOUGLAS J. MARSHALL, a Michigan individual,

Plaintiffs, Case No.
V.
CITY OF WARREN, MICHIGAN,
CITY OF WARREN DOWNTOWN DEVELOPMENT
AUTHORITY, and JAMES R. FOUTS, Mayor of
Warren, Michigan,

Defendants.

INDEX OF EXHIBITS
Exhibit Description
1 January 20, 2010 Letter
2 March 4, 2010 Letter
3 November 9, 2010 Letter
4 December 8, 2010 Letter
5 December 9, 2011 Letter
6 December 14, 2011 Letter
7 December 20, 2011 Letter
8 December 21, 2011 Letter

9 City of Warren website screenshot

PgID 15



2:11-cv-15617-LPZ-RSW Doc # 1-2 Fited 12/22/11 Pg1of3 PgiD 16

EXHIBIT 1
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'EXHIBIT 2
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FREEDOM FROM REL

POy Box 750-» Madison Wi 53700 » (508) 7568
Mareh 4, 2080

Thie Henorableohn Routs

Warren M 456093+
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Dear MayorFfonts:
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'~ Dan Barkér, Co-President »Annie Lavrie Gaylor, o+
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- EXHIBIT 3
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EXHIBIT 4
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EXHIBIT 5
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December 9, 2011

The Honorahle James R. Fouts

Mavyor

City of Warren
One City Square

Suite 215

Warren, Mi 48093-6726

Re: Formal Request to Display Sign

Dear Mayor Fouts:

On behalf of myself and other Warren residentswho are members of the Freedom of Religion
Eoundation, | would like to formally request permission to display a sign hear the nativity scene that is
currently on display in the Atrium of the Civic Center. I request that the sign be displayed from

December 12 — January 3, 2012.

The display is an attractive “sandwich board” and the dimensions are 40 % x 24 1/2 inches, and it reads

as follows:
Front:

Back:

“At this season of

The Winter Solstice
May reason prevail,
There are ho gods,
No devils, no angels,
No heaven or hell.
There is only our natural world,
Religion is but

Myth and superstition
That hardens hearts
And enslaves minds.”

Placed by the Freedom Fl'DI’i:I Religion Foundation
On behalf of its State Members Ffri.org”

“State/Church
Keep them Separate
Freedom From Religion Foundation Ffri.arg”

Attached are photos for your convenience. Thank you for your time and attention to this matter, 1 look
forward to your prompt reply.

Sincerely,

Douglas J Marshall
Resident of Warren, M}

EFRF Member
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- EXHIBIT 6
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December 14, 2011

The Honorable James R. Fouts
Mayor

City of Warren

One City Square

Suite 215

Warren, M| 48093-6726

Re: Formal Request to Display Sign

Dear Mayor Fouts:

On December 9, 2011, | hand delivered a request {copy included) for permission to display a holiday sign
in the Atrium of the Civic Center near the nativity display. { was assured by the person whom | presented
the request that | would receive a response no later than December 12, 2011. Upon checking with your
office in person on December 13, 2011 | am still without a response. You assured me last year, when |
complained about the city allowing religious displays, that the city would allow any reasonable seasonal
display. Please respond to the status of my request. At this time, { also reguest that the time period be
extended to make up for the delay in handling this matter. Your speedy response will be appreciated.

Sincerely

ey s gt s mns s s e e

Douglas } Marshall
27750 Roan
Warren, MI 48093
758-0061
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EXHIBIT 7
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BUTZEL LONG

’ TORMNMEYS AND COUNSELORS

e professional corporation Danielle J. Hessell
248 258 2924

hesseli@butzel.com

Stoneridge West

41000 Woodward Avenue
Bloomfield Hills, Michigan 48304
T: 248 258 1616 F: 248 258 1439
. butzel.com

December 20, 2011

Via Certified Mail and E-mail

Mayor James R. Fouts
One City Square Suite 215
Warren, MI 48093
mavor(@cityofwarren.org

Re: Warren Resident Douglas J. Marshall and Freedom From Religion Foundation’s
Request to Place Placard in Civic Center Atrium Next to the Nativity Display

Dear Mayor Fouts:

I write to you today on behalf of my clients Douglas J. Marshall and the Freedom From
Religion Foundation (“FFRF”). As you know, FFRF and its local member, Mr. Marshall, have
requested permission from the City of Warren to place a display in the Atrium of Warren’s Civic
Center, near the nativity scene display (photo enclosed). To date, my clients have not received
any response regarding this request, which has been communicated to your office on several
different occasions, and as recently as December 14, 2011, When Mr. Marshall and FFRF have
contacted your office, they have simply been informed that you are in receipt of the request, and
that you are considering it and should have a response soon. (They have also been told, at
various times, that the Downtown Development Authority and/or the City Attorney’s office have
some decision-making authority on this matter, and I’ve therefore copied those offices on this
correspondence). 1 enclose copies of the previous written communications between my clients
and your office, although there have also been numerous phone calls on this topic, some of

which have invoived you, personally.

Of course, any delay in a determination by your office of my clients’ request will prevent

their proposed seasonal display from being placed in proximity to the nativity scene the City has

permitted to be displayed in a prominent location in the Atrium of the Warren Civic Center.
Therefore, any further delay in a response from your office will constitute a denial of my clients’
Constitutional rights. Unless we receive notice by 10:00 a.m. on Wednesday, December 21,
2011 that my clients’ proposed display shall be permitted to be displayed next to the nafivity
scene in the Civic Center for as Jong as the nativity scene shall remain on display there, or in any

Ann Arbor Bloomiield Hills Detrait Lansing MNew York Washingten D.C.
Allionce Offices Beijing Shanghai Mexico City Monlerrey Member Lex Mundi www.butzel.com
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Freedom From Religion Foundation :
December 20, 2011

other location on government property, we will be left with no choice but to file a lawsuit in the
United States District Court for the Fastern District of Michigan against the City of Warren, the
Mayor, and the Downtown Development Authority. We will also seek an injunction to halt the
unlawful refusal to respond to my clients’ request for permission to display their sign alongside
the nativity scene or, in the alternative, that the pativity scene be removed from City property, as
well as attorney’s fees and other litigation expenses as authorized under 42 U.S.C. § 1988.

I remain hopeful, however, that we may hear from you very soon and may resolve this
matter without the need for litigation. As you mentioned in your letter to Rebecca 8. Markert,
Staff Attorney for FFRF, dated December 8, 2010 and enclosed with this correspondence, “[t]he
city of Warren in no way whatsoever shows any favoritism to any religion. All religions are
welcome to celebrate their religious seasons with a display in city hall.” We hope that you will
follow through with your commitment to avoid even the appearance of government sponsorship
of religion, and permit my clients’ proposed display to occupy a position near the nativity scene
in‘the Civi¢ Center Atrium. ‘

I also note that the City Council’s Resolution of June 22, 2010,
Re-Affirming the American Values of Freedom, Equality and Justice (also enclosed) states,
among other things, that “the diversity of our world is a gift to be celebrated, honored, and
protected,” and that “it is not only our civic but also our moral responsibility to protect the right
of all people to live, work, go to school, and worship freely within our cities without the threat of
discrimination or harm as a result.” Certainly, this Resolution: supports my clients’ position that
the City of Warren should not discriminate against any individual or group based on religion.
Unfortunately, the City’s refusal to respond to my clients’ repeated requests constitutes just such

discrimination.

As you know, it is unlawful for the City of Warren to maintain, erect, or host a holiday
display that consists solely of a nativity scene, thus singling out, showing preference for, and
endorsing one religion. The Supreme Court has ruled that it is impermissible to place a nativity
scene as the sole focus of a display on government property. See County of Allegheny v.
American Civil Liberties Union, 492 U.S. 573 (1989); Lynch v. Downnelly, 465 U.S. 668 (1983).
The City of Warren’s nativity display is in all respects just as the nativity display in County of
Allegheny, wherein the Court ruled that “no viewer could reasonably think it occupies this
location without support and approval of the government.” 492 U.S. at 599-600.

To the extent that the Downtown Development Authority does have any decision-making
authority over requests such as these, we enclose the completed form requesting permission to
place the FFRF display in the Civic Center Atrium. However, because this form deals with the

use of the space for gatherings, and not for the placement of a small, temporary sign such as the

one at issue, I do not believe that the form adequately addresses requests such as this. Also,
please find enclosed a copy of our FOIA request for all similar application forms or other
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Freedom From Religion Foundation
December 20, 2011

information submitted by the Warren Rotary Club or any other organization or governmental
entity related to the nativity display which is currently located in the Civic Center Atriumn.

Thank you and I look forward to hearing from you very soon.

Very truly yours,

BUTZEL LONG,
a professional corporgfion

A

. Hessell B

DIJH:dll
Encls.
ce: Warren City Council Secretary, Warren Community Center, Second Floor

5460 Arden, Warren, MI 48092 (via Certified Mail)

Cecil St. Pierre, Council President (via e-mail to cdspir@yahoo.com)

Patrick Green, Council Vice President (via e-mail to pgreen(@cityofwarren.org)

Scoit Stevens, Council Secretary (via e-mail to scs425 @WOWWay.com)

Keith Sadowski, Council Assistant Secretary  (via e-mail to
ksadowski@cityofwarren.org)

Robert Boccomino, Councilman (via e-mail to bocconing2007@wowway.com}

Kelly Colegio, Councilwoman (via e-mail to keolegiod@aol.com)

Steven Warner, Councilman (via e-mail to sgwamerl{@ivahoo.com)

Lloyd E. Brown, Chairperson, DDA (via e-mail c/(_) ihanwav{cityofwarren.org)

Charles Earl Jr., Vice Chairperson, DDA (via e-mail c¢/o thanwayf@eityofwarren.org)

ONOT1T 13Z1Nnd
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Freedom From Religion Foundation
December 20, 2011

Jon Green, DDA Board Member (via e-mail c/o ihanway(@citvofwarren.org)

Michael Wiegand, DDA Board Member (via e-mail ¢/o jhanway@cityofwarren.org)

David G. Spencer, DDA Board Member (via e-mail c/o jhanway@cityofsvarren.org)

Oscar Zamora, DDA Board Member (via e-mail ¢/o thanway@cityofwarren.org)
David Gorsich, DDA Board Member (via e-mail c/o ihanw:a_{@tvoﬁvarren.org)
Bonnie Mclnermey, Director, DDA (via e-mail ¢/o jhanway@cityofwarren.org)

Rob Maleszyk, Treasurer, DDA (via e-mail ¢/o jhanway@citvofwﬁren.org)

Mark Liss, City Council Representative, DDA (via e-mail to Mark@MarkLiss.com}

Hon. James M. Biernat, Ret., Warren City Attorney (via facsimile to 586-574-4530)

Stephanie Schmitt, Esg. (via e-mail only)

Douglas J. Marshall (via e-mail only)

Jennifer Dukarski, Esq. (via e-mail only) | | '

“Taryn Asher (via e-mail to Tarvn.Ash_er@ﬁ)xW.co_m) .

ONOT 14Z21Nn9g
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Decemnber 14, 2011

The Honorable James R. Fouts
Mayor

City of Warren

One City Square

Suite 215

Warren, Mi48053-6726

Re: Formal Request to Display Sign

Dear Mayor Fouts:

On December 9, 2011, | hand delivered a request {copy included) for permission to display a holiday sign
in the Atrium of the Civic Center near the nativity display. 1 was assured by the person whom | presented
the request that 1 would receive a response no fater than December 12, 2011. Upon checking with your
office in person on December 13, 2011 | am still without a response. You assured me last year, when |
complained about the city allowing religious displays, that the city would allow any reasonable seasonal
display. Please respond to the status of my request. At this time, i also request that the time period be
extended to make up for the delay in handling this matter. You speedy response will be appreciated.

Sincerely

Douglas J Marshall
27750 Roan
Warren, M) 43093
758-0061




24

f

AR

¥

g

 COMPLETE THIS.

R L




2:1.1~cv-15617-LPZ~RSW Doc#1-8 Filed 12/22/11 Pg190f22 PgiD 50

RESOLUTION RE-AFFIRMING THE AMERICAN VALUES OF
FREEDOM, EQUALITY AND JUSTICE :

At a requiar meeting of the City Council of the City of Warren, goumgsof Macomb,
State of Michigan, held on June 22,2010, Eastern mﬁmﬁﬂ“ me, in the Councli

Chamber at the Warren Community Center Auditorium, located at 5460 Arden, Warren,
Michigan.

Famp, Caumartin, Sadowski, Stevens, Boccomino,

PRESENT: Councllpersons
Green, Liss, Vogt, and Warner

ABSENT:  Counclipersons none

The following preamble and resolution were offered by Councilperson

Sadowski and supported by Councliperson _ Liss
WHEREAS as people of the diverse community of the City of Warren Michigan,

we offer this statement in support of freedom, equality and justice, and together share a

commitment to the well-being of every person in our community, and
WHEREAS, the City of Warren believes, as stated in the Declaration of

Independence, that all peopie are created equal and we champion the inherent worth
and dignity of every person. We assert that ultimately alf pebple of the world belong to
ONE HUMAN RACE. And we declare that the diversity of our world is a gift to be
Gelebré'ted, honored, and protected, and

- WHEREAS, the City of Warren believes that all deserve the opportunity to reach
their full potential and that all should have equal opportunity for access to education,
health care, houéing, and employment. We also believe that it is not only our civic but
also our moral responsibility to protect the right of all people to live, work, go to school,

and worship freely within our cities without the threat of discrimination or harm as a

result. And we plédge to work cooperatively in order to foster peace and build harmony,

and
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WHEREAS, the City of Warren is united in speaking out against any expression
of prejudice, intimidation, hate, or viclence that is aimed at hurtirig or excluding an
individual, a family, or a group of people becatise of who they are. We are committed to
nonviolent solutions to ‘human suffering and injustice, and join together to work for

economic well-being and justice for all, and

WHEREAS, let it be declared that the City of Warren believes that freedom,

equality, and justice are core values of our Gity which need to be proclaimed, taught,

and practiced in our homes, schools, and in daiiy lives for the health and quality of our
comminity, and ultimately, our world.

| NOW, THEREFORE, let it be resolved that the City of Warren City Council:
Stands together in support of freedom, equality and justice, and to speak out against
prejudice, discrimination, and violence; works together for the betterment of our entire
community; promotes nonviolence, justice, and respect for all; supports all local '
governments, police, schools, businesses, congregations, and non-profit organizations'
efforts to protect the rights of all people and. supports the idea of community events to

build bridges of understanding, relationships, and frust among people of different

cultures and faith traditions.

AYES: Councilpersons: __ Kamp, Caumartin, Sa i

Green, Liss, Vogt and Warner

NAYS: Councilpersons: __none

RESOLUTION DECLARED ADOPTED this___2Z2nd _ day 4 June ,2010.

T,

KEITH J, SADOWSK!
Segretary of the Council
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BUTZEL LONG

ATTORNEYS AND COUNSELORS

December 20, 2011

Annette Gattari-Ross
FOIA Coordinator
City of Warren

One City Square
“Warren, MI

Re: Freedom of Information Act
Warren Atrium Nativity Scene

To Whom It May Concern:

Pg21of22 PglD 52

Danielle J. Hessell
248 258 2924
hesseli@butzel.com

Stoneridge West

41000 Woodward Avenue
Blcomfield Hills, Michigan 48304
T: 248 258 1616 F: 248 258 1439
butzel.com

Pursuant to the Michigan Freedom of Information Act ("FOIA"), MCL 15.23] ef seq., as
amended, we hereby request a copy of the application for the Nativity Scene located in the
Atrium and any related documentation demonstrating City approval and fees or monies collected
including but not limited to discussion by the Downtown Development Authority, meeting

minutes and written communications.

_ { trust this information will be supplied within the ten (10} days time limit of the Act. If
the cost of this request exceeds $100.00, please contact me in advance of any copying. Thank

you for your assistance in this matter.

Respectfully submitted,

BUTZEL LONG,

a professional corporati

DiHfjad

Detroir Bloomfield Hills Ann Arbor Lonsing Holland  Boca Roton Woshingion D.C.  Allionce Offices Beijing Shonghoi Member Lex Mundi
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HOME HOWDO!L. RESIDENTS BUISINESS DEFARTMENTS GOVERNMENT FORMS & PUBLICATIONS i

MAYOR'S OFFICE Mayor's Accomplishments
f— o e e e .
, @ '
State of City 2014 -
rs oo Accomplishments of Warren Mayor James B. Fouls I

Annual Financial Reports
e A \Warcen Mayor, Fouts has indfisted 8 number of progrems to help improva Warren as wetl as some other notatle achipvements:

Budgsts
v o Relumned city operated EMS
FOIA Request :
T, Cost-savings programs in Sandation, Buikiing Maintenance and DPW departments

Citistat Ehminated city paid cell phones and sir 2lowances for alf appointees
Fouts Forum QOpan doar policy for the pubfic in the Mayor's office

o T o o Voluntaer Recogniticn Ceremon)
Golng Green o8 on

[, Created Student Advisory Commitiae 10 get the youth of the city more invblved in their commuaity }
Wayor's 4.0 Siudents Ceremeny

Accomplishments ; )
Two successful sollegs fairs . *

MRMC Survey Hands on Inspections by Mayor of businessas and homes in need of claarup

Past Mayors Nelghberhood cleanup sweeps - streat by streed, house by house, by city inspectors

e Consoiidaled several cily deparimends

Press Reloases . . . . . . .

e e o — Proposed inngvalive ways of atiracting new businesses to locate in Watren such as movie companias and green indusiries, Slarted e first
Sludent Advisory city of Warreri Green Cemmitiee

Commitee Fiim Initlatives inciuding epproximately 20 shoots already done here in Warren

T Demoiilion of difapidated buildings

SHARING AND SCCIAL Diamisagl of employees who wera accused of possession or flegal drug dealing

Randotn alcohol and drug-testing for alt mayoral appointees

New Inneveted crime-fighting proprams inciuding a Chizens Palice Academy
New city-wide drug Hip and neightiorhocd Blight hotlines :
Special coremony to honer World VWar I, Korean War & Vietram Velerans ' |
Saved thausands on Christmas tree Jighling and firewarks )

Crackdown on prostitution and drug dealing in Warren . .
A "Buy American Products” campaign : ’
Coflection of dopations for the naedy and Amarican troops overseas

Saved tha cify $30,000 by not using 2 personal driver and eliminating leased vehicle for Mayor
Defansa of Nativity &t Warren Cily Hall

"Buy Warren™ nitiatives

Urban gargening In Warren & conservalion of Monarch Waystations

Waed culling ordinance 9°to 6"

First Church-Pelice-Gity parinarship

New used car lot ordinance

Began “Annual Teibule to Frank Sinatra” conceris.

Created Code of Elnics for a!ll appointees :
New sow alert policy :
Demolition of an adult bookstare

New Parks and Recreation programs

CITY OF WARREN, MiCHIGAN
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