
No. 10-1973

I

1nitei' ')tateg (Court of ZtppaIs for tb fet)enti) CCirruit

\ P P "MFAT	 THK	 SF.VI'I.:*

)c/cno'an -.Appc!//

Appeal from the United Sit 	 1)1st no Court
Fur t IR: Western District uf \Viscunin

Case No. ()S—CV--.)ss
The Honurable  ,JUdge Barbara 13. Crabb 

BRIEF OF DR. JAMES C. DOBSON. THF FA,MILY RESEARCH COUNCIL,
FOCUS ON THE \.n 1ILY ACTION, ,\ [EP I CAN CIVIL RIGHTS UNION, LET

FREEDOM RING. LIBERTY COUNSEL, INDIANA FAMILY INSTITUTE,
CITIZENS FOR COMMUNITY VALUES, CENTER FOR ARIZONA POLICY, NEW

jERSEY FAMILY POLICY COUNCIL, FLORIDA FAMILY POLICY COUNCIL,
SOUTH DAKOTA FAMILY POLICY COUNCIL, MONTANA FAMILY

'Mt 'NDATION. NOUTH DAKOTA FAMILY ALIANCE. FAMILY ACTION OF
TENNESSEE, FAMILY FOUNDATION OF KENTUCKY. CORNERSTONE-

ACTION, WISCONSIN FAM HA ACTION, MISSOI . I-fl fAM I IN POLICY
COUNCIL, NORTH CAROLINA FAMILY POLICY COUNCIL. KANSAS FA,.MILY

POLICY COL NCI L. AL\SKA FAMILY COUNCIL, OKLAHOMA FAMILY POLICY
COUNC1L. MINNESOTA FAMILY COUNCIL & INSTITUTE. FAMILY POLICY

INsTi FM, OF WASHINGTON, IOWA FAMILY POLIC`i CEN PER,

	

)I_V-;sACH H II	 AMIL) INSTITUTE. DEL \\.\- \PF, 1 :,\M11,1 P0L1C1 COUN-
CLL LOLLSIAN.1 F\:\111,1 FORUM .\ 4 S0CIATION Of f MAIni..\\D
FAN I LIK. TH1 .: FAN ILI VOl NDATION. PENNSYLVANIA I ;Al ILI

INSTIT1 • I'V. FAMILY H PST. INDEPENDENCE LAW C I':\ I EP AND FAMILY

	

po u , , y	 - \ y ll, 01:	 \ nu NH	 . k .1,/kj (1 MAP.
IN :-TPPOPT ITh \PPELLANTS AND PE\ LIZSAI, \ND V\CATt.-R

I

- 1 H I



11. ?1

h

CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

	

\	 1.,	 ht.	 ,•111

James ('. 1),d , son.	 Vainilv Researvh Council Focus 	 t
Airc'rican L

	

	 Pirw	 111r:111H
r Communit y Values. ('ent , r for Ari7,0:11)hcv.

Lund y Polic y L;uncil.	 South Dakota Family
P•lic\ Council. 	 lont;ina Famil y Foundation. N n irth Dak , ta Famil y .\Iliance.
Fanniv ,\otim1	 t . I .ennessee. Family Foundaii,n ol Nentucky. Cornerstone-

Wisc,usin Family .1ction. Nlissouri Fiuniiv Policy Council. North Caroli-
na Familn Policy Council. liansas Family Policy Counci1..11aska Family ('ounc11.
Oklahoma Fannln Policy Council. linnesotil Fannl y Council & Polic y Center,
Farnik PH !IC\ I ns Cluny ol Washin :,2,to1l. Iowa Family Policy Centcr. lassachu-
setts Famib Institute. Iklaware Fanuk Polic y Council, Louisiana Family Fo-
rum. .\ssociation of Maryland Families. The Family Foundation, Pennsylvania
Family Institute, Independence Law Center, Family First, Family Policy Council
of \Vest Virginia

9 . The names of all law firms whose partners or associates have appeared for the
party in this case or are expected to appear:

Kenneth A. Klukowski is a sole practit oner.

Kelly J. Shackelford, Jeffrey C. Mateer, Hiram S. Sasser III, and Justin E.
Butterfield arL attorneys with Liberty Institute, a public-interest law firm in
Texas.

3. For all amici c'irao t hat are corporpitions:

i.	 I.Vmititv ill J :u 1 l . nt	 m pmitiumi s t i	 ill unu.clr.:

fl



19

TABLE (W (ONTENTS

CIRCLI 11l . 11: .2c.1 DHcLost-n

.1.\111.1 :. 01 . C()NT1-:NT*

SU'Al MARI OF ARGI.' F.NT	 ......	 3

ARGUMENT	 .......	 .....	 ......... . .......	 .....	 5

TI HS COURT L•CKS .JUPISDICTION TO DECIDE THE .NIERITS OF THE

INSTANT CASE BECAUSE THE PLAINTIFFS L•CK ARTICLE III STANDING. 	 5

A. Supreme Court precedent emphasizes that the Establishment
Clause permits taxpayer standing only in very narrow
circumstances.	 ........	 ............ . .................... ........ ..... ......................... 6

B. This Court has repeatedly recognized that taxpayer standing is
very narrow under the Establishment Clause. 	 8

C. Under this Court's precedents..‘ppellees lack Article III
standing. ..... .................. ..... ......... ................ . .......... . .................. . ........ 	 12

II.	 IF !HT( )RY .1N1) C()NTENT OF TH • 	D.\1. i P1.\11.:1.'s ST•TUTE

)	 vim	 1)()N()T

1 .	 . 1 41n..1ExT	 "11.:5.!	 •

ti	 liudiU i H:

1) 	 t	 :It tit	 • t 	 (7:;

B.	 HI-1	 1)r:



1)

........

LE•TIV1C.\TE ov (1).\11)1.1ANCF \VITIi FED.

CERTIFICATE OF SEI VICE	 98

CONSENT LETTERS_



16

TABLE OF :\UTHOR1TlES

A.,

.s.

.1CLU1
19')

Dainlicr	 CUno,

Doe I. langipalloa Parish Sch. Bd.,
19 1 F.3d . 191 (5th Cir. 2007) (en banc)........... .......... 	 ......	 ..... ........	 14

erson r. Bd. of Educ.,
330 U.S. 1(1947)	 .....	 .........	 .......	 ........ ....... ......... 	 19

Ex parte JleCardle,
74 U.S. (7 Wall.) 506, 514 (1869).... ...... ............... ..........	 ....... ........... .................... 16

Flast u. Cohen,
392 U.S. 83 (1968)	 ........ ....... ..... ................ ..... ........... .........	 ..... .............. passim

Freedom From Religion Found., Inc. u. Nicholson,
536 F.3d 730 (7th Cir. 2008)....... ......... ..... ..... 	 ................. . ..... ........... .......

Freedom From Reliion Found., Inc. u. Obama,
691 F. Supp. 2d Sf 10 WD. Wis. 2010) ............ ...........	 ..... ................	 , 14, 15

iv



/011)1 1

-16'.3 1 .S. 783 (198

dou u. Roberts,
603 F.3d 1002 (D.C. Cir. 2010) ................ ................. . ....... 	 ......	 ...... ........ ..... . 14

Raines u. Byrd,
521 U.S. 811 (1997) 	  6

Ruhrgas AG i. Jlarothon Oil Co.,
526 U.S. 571 (1999) ................... ..........................	 ........... . .........	 ......... . ......	 12

Sherman v. Cmty. Consol. Sch. Dist. 21 of Wheeling Thp.,
980 F.2d 437 (71-11 Cir.	 1992)...... ..... ,........... ..... ...................... ..... . ....... ,................... 21

Steel Co. u. Citizens for I Bet ter EILL

24

19



94

11,

()THF:r.V.

Declarition of Independence para. 6 ...... 19

I-I.	 R.	 Jour.,	 1st	 Cong.,	 1st Sess.,	 123	 (1826 ed.)	 .............. ..... ........... ...... . ......... 17, 21

Kenneth A. Klukowski, In Whose Name We Pray: Fixing the Establishment
Clause Train li •cel,! Inuoluing Legi4atiue Prayer, 6 Geo. J.L. & Pub. Pol'y
219 (2008) 	 17, 18

S.	 Jour.,	 1st	 Cong.,	 1st	 Sess.,	 88	 (1820 ed.)....... ...... . ...... 	 .........	 .........	 	 1	 , 21

Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law 25
(1997) 	 15

-The	 Star	 Spangled	 Banner"	 . ..... .................................... ..... ................ .......... 	 ........ 19

vi



sirtn ...2..t1-1...rnin2; Ind pre-

t just

IN I LREST OF AM(/ LIRLIEI

Ph.D	 iiiLL. fnrnly an•i child

.ini lvr 1ht	 haiminan t•inyinu,- 	 :II th y LI in i lv. .cus

rv1nu the faintl y thrm.udi the upplicuti	 bilicul principh . s. Dr. 1),,h,,n

the Nut hif 1 nunieruus hest-selliwz heuks 	 heeli active in (1% - e y lailental af-

fairs and has zulvised I hn2e. U.S. presidents en family matters.

The Fa ily Vesearch Council ("FRC - .) is a 501(c)i:ii nonprofit organization that

exists to develop and analyze governmental policies that affect the fa ly and reli-

gious liberty. Under its president, Tony Perkins, FRC is com 'tted to advance and

restore religious liberty as understood since the founding of the Republic and codi-

fied in the First Amendment's religion clauses.

Focus on the Family Action is a 501(c)(4) nonprofit cultural action organization

that provides a platform for informing, inspiring, and rallying those who care deeply

about the family and the moral, cultural, and political issues afft . cting the United

Thi• n tnerican Civil H.1.2.ht	 ..\CP Lift is a	 nom)!	 policy
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American. -n:/..ensi	 iia	 H	 1ino	 :il;ulol Atut . r-

valui.. Led 1•, , it. president. Colin Hanna, LER promotes constitutional

eminent iind traditional \ lu •-s, both of which are advanced by Congre	 law i-

siructin g tile pre ident to annually procki lim a National Day of Prayer.

Liberty Counsel is a 501(c)(3) nonprofit litigation, educat on, and policy organi-

zation dedicated to advancing religious freedom, the sanctity of human life, and the

family. Under its chairman, Mathew Sta yer, Liberty Counsel seeks to restore public

recognition of expressions of faith, such as the National Day of Prayer.

Remaining amici are twenty-nine state-level organizations formed to invest in

the future of America's families. These Family Policy Councils conduct, policy analy-

sis, promote responsible and informed citizenship, and advocate for family ideals.

INTRODUCTION

This (inn lachs jurisdiction I() hear the instant case. in which Appellees alleLte



I),1( • 	11(11'

SUMMARY OF ARGUMENT

urt Ik	 juriIitiu ti	 ii idi the ifltilt	 LI the instant	 A

r:i ight	 rd application of this Court's recent precedents governin g the Vstab-

lishment Clause t..xception to the liar on taxpayel- standin g . an cxuption arising

from Flost L.	 392 U.S. 83 (1908i, l'orecloses the possiMity that Appellees

have Article I II .-. 1incling in this case.

The Supreme Court has repeatedly emphasized that the Past exception to the

bar on taxpayer standing is exceedingly narrow. The Court recently emphasized just

how narrow this exception is in Hein, u. Freedom From Religion Found., Inc., 55 1

U.S. 587 (2007). In Hein, the Court clarified that Flast does not extend to incidental

executive-branch expenditures that support religion, and instead only applies where

a appropriations statute enacted by Congress explicitly funds the alle gedly-

unconst it utional government action involvin g- religion.

Subsequent to /kin, this G)uct	 s Imd three opportunities ti . , xanune ini.1 ap-

ply	 (huse	 • a g ainst taxpayer standin g . I I
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	 nw strict I% oinfink'd t	 t	 rc" 7 ' in 1 . 7,1st. - L./. ;II.	 7..1s a result,

it , law in tins Circuit, "thnt tnxpnyc , rs continue to havt: iandino it sAie for in-

junctive roliti inwist specific con.,:ressiunal appropriations alLged to violato the

Establishment Clause, but that is all." Id. (e phasis added).

In the instant case, Appellees cite no congressional appropriations statute, nor

do they carry the burden of explaining how their objection to the National Day of

Prayer satisfies the requirements for standing under Hinrichs, Nicholson, and

Laskowski. Moreover, they cite no alleged injury other than an Establishment

Clause violation. Therefore, Appellees lack Article III standing to bring the instant

case.

Alternatively. shfuld this Court nonetheless find standin g the history and tr

tion of the Xntionnl Dny 4 Prnyer demonstrate it cunstitutionnlitv un&r thL 1

Inldihin-nt (Tins	 101 tht• Supr...me )vyrninc Ii ill	 S set Hrth i n

IT/	 -	 (	 IG:i .I - 	Pi.,:,,,. I	 N. :Itin:)? Div	 IPi	 o 1P.,:i t

n 	 Htiull:,1	 I' I' , 110	 rI	 iS

h	 r:I.	 .nt 
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le • Illi111 . day upon which the prm-laiinya This,.,linendnient. too. %vas 111

accom odation of reli6on consistent with upreme Court precedent, nwyil n he

precedent of this Court.

Invalidating th Nniional Day of Prayer would be an act of hostility to religion,

not the accommodating neutrality required by the Establishment Clause. The Na-

tional Day of Prayer is completely consistent with the First Amendment.

ARGUMENT

I. THIS COURT LACKS JURISDICTION TO DECIDE THE MERITS OF THE INSTANT CASE
BECAUSE THE PLAINTIFFS LACK ARTICLE III STANDING.

The intant case involves a re arkably straightforward application of this

Gam	 prunedt,nis giivyrning taxpayer standing for an alli2ed Vstahlishment

Clause viclation. T satisfy Article III, a pnnntilf must demonstrat	 11-1 ;win

imminent injury t.L	 trwt.';11)1._'	 lu,'t and

C:i i	 k	 rJilt	 /

•,

••1'
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11 n 11T' , \V.	 IV11.11-C111.11I1(.2.

tiupreme Court precedent emphasizes that the Establishment Clause
permits taxpayer standing Only in very narrow circumstances.

\P:IV	 1 	 \	 J1111.1,111..^	 11d111'. tX

niL	 11/,	 H I

L .1/c/t'im. L2t;,_US.	 IT,	 Wv2

The s t •xcept ion t thi, ,,..leneral prohibition is 	 1 certain	 ,vernment actions

involving the Estahh - Clause. The Suprnie inn enized this exception

in Past n. Cohen, $92 U.S. 83 (1968), declaring that the Establishment Clause is a

limitation on Congress' spending power, id. at 104, and thus a citizen may some-

times have standing as a taxpayer to bring Establishment Clause suits, id. at

105-06. The Court arrived at this conclusion by declaring that a taxpayer could

have standing by establishing a "logical nexus" between taxpayer status and the

claim being presented. Id. at 102. The Court reasoned that if the Establishment

Clause specitically entails a limitation on federal spending, then there are circums-

tances ‘n here a taxlmyer might have standing as such to challenge religious act ons

involvin g tiixpityer tun(k. Id. at 101-06.

Since hs iii. p t ii. ii Sutn'.ane Court has , q-Isistentl y emphasized that the

In aha

coin r vy rsy rt. quirt:mem.



r	 "	 The Cnu

7

hich

i arliliotmllv t Ii 	 In	 nabl:.	 :I	 ilutp•n throu g h	 judicia pi	 1.-

1.5 I	 l .

16 I. I7	 J„'8*..2. 1 quoting.	,,is'. :-I I 2 L.,. it	 -} "fheretere. il	 CHurl Harified that

not vitiatt th bar on taxp;I:\ r indm	 V t1i pini	 iuthoriting

broad array 1 Est il)lishintint Clause challen geI it 188 t h1cini nov. the

Supreme Court emphasizes that Flast creates only a "narrow exception" to the bar

on taxpayer standing. Rowen r. Kendrick 17 U.S. 589, 618 (1988) (emphasis add-

ed).

The Supreme Court recently emphasized in concrete terms just how narrow the

Flast exception is in Hein, u. Freedom From Religion Found., Inc., 551 U.S. 587

(2007), which was brought by FFRF, the same lead plaintiff in the instant case.

Finding that "Past focused on congressional action," the Supreme Court "decline[d]

. .to extend [Past's] holding to encompass discretionary Executive Branch ex-

penditures." 11,' :	 551 U.S. at CO9 (p/urality opinion of 	 J.)2 Hein was a chal-

1( 1_	 t	 1111,.	 orfiee inv,Ived with fait h-hased

tIm Uuit 11t•1 -I nV 	 latiked standin	 ie;iUe the expendituri	 at,



inifing	 h	 Iit	 •it

p jfl //,	 L till , .	 it linni	 \\• ht:t ihir

vv,.uld meet this :quirement."

1 n,,	 1	 I \	 "

tift	 ill.2.th\	 T

1	 11nunat ,.	 1l1.ttii1 tlit	 illishment	 t"

Justices did warn that / its/ should not he expanded to the liniiis f its

'. at 615. Instead, thu Court regarded it as significant that. in the fPur dee-

adt . ,- s ince its creation, the Flusi exception has largely been confined to its facts." Id.

at 009. Accordingl y. the Cou t stressed the narrowness of taxpayer standing for cas-

es implicat ing Plast.

B. This Court has repeatedly recognized that taxpayer standing is very
narrow under the Establishment Clause.

This Court first considered the import of Hein in Hinrichs u. Speaker of the

House of Reps., 506 F.3d 584 (1th Cir. 2007), challenging the practice of having daily

prayers in the Indiana House of Representatives. 3 In Hinrichs, this Court found

controllin g the state ent "in Hein that only expenditurv made pursuant to an ex-

press eiingr . sional mandate and a specific con g re-isional appropriation' sat i

uralitv reiec d the plaintiffs' claim that it iv tNptfl1111U1u fgiivern-
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ThL	 m twill the connection between	 nral	 vernnient iunding ;Ind the

alle ged viola ion too attenuated to confer standint , under Hein. Id. at 59S	 ). At a

miniminn. the challen ge must be to an appropriations statute, and that 	 uh.

must, "expre. dire,.a. or [at least{ mention Lhe expenditures." Id. at

599. This Court was careful to specify that Hein requires "that the 'use' of funds for

the allegedly unconstitutional program, without more, is not sufficient to meet the

nexus required by Fast. Instead, it is the appropriation of those funds for the alle-

gedly unconstitutional purpose that provides the link between taxpayer and ex-

penditure necessary to support standing." Id. at 599-600 (footnote omitted). In oth-

er words, Hein makes clear that it is the appropriating of funds for the express pur-

pose of funding re]igion 	 rather than the spending of funds—that confers standing

under Past. Therefore. a plaintiff must he able to cite an appropriations statute,

rather than an i hinmnisti;mtic	 ntin. H hay( tandmg.
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this Giurt chalacTA:ri/ed	 Sunr int•

C ,q 111	 ;1('1.1t , 11 111 11(7)!	 t'Ild	 •)( 	 1t1C C011Tt'SSIt,IM

pn)priatins t,) Include expenditUIV ev,cut si) doira:. this

Court correctl y ch:iracterized /11 . icit as holdin g that Hos OnlY iI)plies where kl)

there is a logical link betweun taxpayer status and both (a) the type of kgislation

attacked and (b) the precise nature of the Establishment Clause infringement, and

(2) the nexus between taxpayer status and the legislation must be an express con-

gressional mandate. Id. at 740 (citations omitted).

Nicholson also found decisive that in Willey Forge the Supreme Court rejected

standing where an Act of Congress authorizes the challenged executive action, be-

cause even Past "limited taxpayer standing to challenges directed only at exercises

of con gTessional power." Id. at 745 (quoting Willey Forge, 454 U.S. at 479 (quoting in

turn rtsi. 392 U.S. at 102)) (internal qu tation marks and brackets omitted). Oth-

erwi .-:, sta yd if an Act cr (ngi'oss ititliorizes in executive uHn, and that



o lili	 hat the Vst;ihhishm,:nt Clause exception to the har1:11,1 wynt	 n /-1

1-11	 ti /

(	 :Id

o r y n t	 prour.on .t	 v	 tly ftirno.

thou 1 	 ' 111;11 A 1•1ainti1i - 	payment	 taxes is ciui.i:11lv inul1jcjiit to

standin ,, t chal Lno I Ili'	 n nstitut na l itv F a governnh , nt prog ram or

Jo. at	 ciliiia in/c/ /flu. /kin. 127 S. Ct. at 25(12; ('om.), 547 U.S. at

14). This Cuaii noted Lilac Last:orc61i diffe,red from	 only in that Loskows-

* challenged a specific con gressional spending authorization (as required by

Hinrichs and Nicholson), whereas Hein chal1emed "an Executive Branch program

supported by general appropriations." Id. at 824. However, even where congression-

al appropriations statutes are involved, "Flast did not create an exception to the

taxpayer-standing bar for all Establishment Clause cases. Only when a taxpayer

challenges a specific congressional appropriation—not a government program or ac-

tivity funded from general appropriations—will the link to Art idle 1, Section 8 tax-

ing and spendin , pov, •i• he sufficient to support standing under Plast." Id. at 826

(chat i , ,ns omittt
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C. Under this ourt's precedents \ppellees lack Article III standing.

Thi	 1 n 1 1
	 , dents arelit	 point: the ,\ :u :t dirc•cti\ cniridlinc (.4' the in-

.	 suitrHn v. n, ,,nly (lid the district court limt diHtingu sli Hi

Nicib)lson, and Losi,(A..1, he dii rot court completely ignored them. Not one of

these three recent Seventh Circuit precedents was mentioned even once in the dis-

trict court's opinion finding that Appellees havt standing. Although the district

court did mention Hein, Freedom From Religion Found., Inc. u. Obama, 691 F. Supp.

2d 890, 898, 906, 914 (W.D. Wis. 2010), it utterly failed to consider any of the afore-

mentioned cases in which this Court authoritat vely expl cated Hein.5

Standing requires that a plaintiff "allega such a personal stake in the outcome

of the controversy as t( warrant his invocation of federal-court jurisdiction." Horne

u. Flores. 129 S. Ct. 2579. 2592 (2009). It is well settled that "taxpayers have no di-

.:11:11	 it in flit , mit	 in H IF-	 urv ,irriplv by Yin ue f havin g pud

Ohl	 •-,1iri:Y1'
	 111jur y \\ 10 •I	 •111111:1-11.
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.11 il1i	 H fl taxpa y er standing absent ,in expres	 sionai

Th	 1 	 eN;11111111 II	 t 0 1V n 111,

nprHpr 'Llt ien. Three y ears	 ourt disnssed a case tH. ack 1 stiinding.

finding conclus to the standing quk tion that "jallt hou gh there is some minimal

amount of funds expended in the administration ot Lhu program, the plaintiffs have

not pointed to any specific appropriation of the funds by the legislature to imple-

ment the program." Hinrichs, 506 F.3d at 598. The challenged statute here, 36

U.S.C. § 119 (2006) (providing that the president shall proclaim a National Day of

Prayer on a specified day each year), is not an exercise of Congress' taxing and

spending power. Here, as in Hinrichs, Appellees "have not shown that the legisla-

ture has extract d from them tax dollars for the establishment and implementation

of a program that violates the Establishment Clause." Hinrichs, 506 F.3d at 599.

Therefore, just as the lack of singling out a specific appropriations statute was fatal

stinding in IhurH	 so too i the lack f sin gling out a specific apprpriatimns

statu t e fatal toi p	 tindi li	 fl Hit:

13
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'2. n. n 	 , 1t_;,.t icy .\;o	 cn1tI1inc ‘,1-.•ini;.n in //	 lyrn H 1 , 111 • 111	 iyk	 'I-

li , 	1 l ht . / 	 .X,VPIIL'n I	 I l ''	 ;11.	 t:IXHI\	 1	 Li	 re-

ted that -the Supreme (. (mil has now ma& o ibunduntly c ear that Past is not to

b,• exp:Andod cit I. at S26. Thereft to the extent that the earlier cases relied

upon by the district court are inconsistent with Hein, they are no longer good law.

Appellees do n a assert any basis for this Cou t's jurisdiction apart from the Es-

tablishment Clause except on in Past. The district court noted that Appellees did

not even have "physical or visual contact with a religious display." Obama, 691 F.

Supp. 2d at 894. Yet that fact alone was sufficient for the Fifth Circuit to dismiss for

lack of standing a post-Hein case involving public prayer. Doe u. Tangipahoa Parish,

Sch. Bd., 494 F.3d 494, 497-98 (5th Cir. 2007) (en bane). Likewise, the District of

Columbia Circuit recently dismissed f.ir lack of standing a challenge to future pray-

ers at the presidential Inauguration. SeP Newo'oro Roborts. 603 F.3d 1002 (D.C.

Cir. 2010). Thus. everal of this Court's ister circuits shore this Cou fs under-

standinL! of the Fior .,4/
	 P,	 rmrp.O.Vih	 rtftt.'1'
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a Nittiin;11 'Th y	Prayer cannot it!ect s nuua'is stron , ly	 ing a reli6

c	 For the mental :1w:11 .c-floss i :m y reliLjotts si g nificance is similar in both, if

not stronger during an actual aLt.ivity, vet the latter•--viewing a religious display

carries additional sensory and experiential elements that are completely lacking in

the National Day of Prayer designation.

Second, although denying standing in the instant case is premised on far more

than formalism, even assuming arguendo that it would be pure formalism does not

derogate in the slightest the import of this constitutional imperative. To the con-

trary, as Justice Scalia explains:

The rule of law is about form. lf, for example, a citizen performs an act—let
us say the sale of a certain technology to a fbreign country—which is prohi-
bited by a widely publicized bill proposed by the administration and passed
by both lti g ise-, t if (T()Mn'eS:4. but not , Vc! ;-:i . ,Yried by the Presith'n I. that sale is
lawful. It is of no consequence that everyone knows both houses of Congress
and t ht • Prt-Sidt . nt tviIi to prevent that sale. Before the wish hecon-r.'s 1 bind-
ing hw. it niu,t i	 .•mbodied in a hill that passes both houses and issntI

)1-:-..-P1,1nt. I	 h:C not Ibrmali,in?	 inordyivr has byen cati,ht \\ it H

.1:\ of his \IYi. im:
• ii n,• 1 • 1	1:i- Hint,	 nij	 v,

1
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It tr	 hie'n	 r-t.,

i.	 na	 CI	 .11n._

a.p.	 \ -in\ a	 1

ar-	 eant.

:tii	 F,...i,.	 LI	 r. ria	 ,t,...t	 ti c it	 vx}'lnnt\	 runLi	 tue

I	 u ..J)	 a	 line-nein ‘.1	 , "n:o -1 ,	 1.	 DI:-	 Uiii	 n/	 ..	 rmalism

...•,.,	 cann,t. a H Hh	 i a nh n L	in t Hi,Ci rcu it' :i	 ,—ilt	 ,.1.1c1i	 1 , it tit v,r\-	 c.wi.-

I 1	 1L	 .rin•	 1,;irtv LinLJurisdictin must carr y the burden est ;ihliIinuu

..\rticle I I standim.4.	 11 - 42 N fedi . m1 court can reach the

rit uf a case unless the plaintiffs tirst establish that t hey have standing. •

ppellees have not carried that burden, as they have not even claimed—to say

nothing of established—that Congress appropriated funds expressly for the purpose

of funding a National Day of Prayer, as required under Hinrichs, Nicholson, and

Laskowski. With FFRF lacking standing, this Court's power is restricted to "an-

nouncing the fact and dismissing the cause." Steel Co. u. Citizens for a Better EnCt,

523 U.S. 83, 94 (1998) (quoting Ex parte McCardle, 74 U.S. (7 Wall.) 506, 514

(1869)).

IL THE HISTORY AND CON PEN I OF THE NATIONAL DAY OF PRA\ ER STATUTE AND

PROCLAMATIONS DEMONSTRATE THAT THEY DO NOT VI of..vrE THE ESTABLISH-

MENT CLAUSE UNDER THE TEST IN HARSH I: CHAMBERS.

In 1i2 . Cf, m4rt:	 statut,.	 r t he president I. , issue a n d amn-
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Cong., I st
	

*2(1 t1.1	 -Jour,
	 1st

After over fifty years. this Act of Con g ress callin g ftc o Nat ional Day of Prayer.

consistent with history, remains in accord with the Constitution. Holding otherwise

would dest roy that long-cherished accommodation of religious beliefs and institute a

climate of "callous indifference" that is itself anathema to the Establishment

Clause. As the Supreme Court explained:

It has never been thought either possible or desirable to enforce a regime of
total separation.... Nor does the Constitution require complete separation of
church and state; it affirmatively mandates accommodation, not merely to-
lerance, of all religions, and forbids hostility toward any. Anything less would
require the "callous indifference" we have satd was never intended by the Es-
tablishment Clause. Indeed, we have observed, such hostility would bring us
into "war with our national tradition as embodied in the First Amendment's
guaranty of the free exercise of Ivligion."

Lyn	 )(pir el / y,	 66s.	 ( 1	 I. (internal citatirms,rnitted). Such }instil-

v t	 tIi11i i	 rl , ,•0 ,1(11;t1 ft \\ Oh	 hisy ric:t1 unk:ist:uclinc	 1 i1i	 Est:ildishinkmt

i1

11r,	 -1.1	 1).1	 \

o,
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The appropriate test to adjudicate the challenge to the National Day
of Prayer statute is found in Marshc. Chambers.

A MY,.	 1,•

I	 \-*P .1;1	 11	 .1(

Kenn,.	 TICUIT111',:: in jud g ment in part :Ind dissenting in

pM't ch. (O.-)L.S. at 679 ("IV\ le have iik. , peiltedly emphasized our tinwilliwzne,s

to he confined to any sin g let,L ur criterion in thi sensitive area ). The Court in

'Ilu,sli v. Chambers, 1iovovel, held that government lickli v1eduim U Li '( gion

and its appeal to divine guidance and solemnity of occasion, enjoying a long tradi-

tion :astem, and pri “ tiry. is vithin the bounds of appropriate constitutional deco-

rum. 6 Marsh v. Chambers, 463 U.S. 783, 792 (1983) ("To invoke Div ne guidance on

a public body entrusted with making the laws is not, in these c rcumstances, an 'es-

tablishment' of relig on or a step toward establishment; it is simply a tolerable ac-

knowledgment of beliefs videly help among the people of this country ). See also

Lynch:

	

t hi typk , npproved in .11arsh	 Chaml..iers. government
; 1 .-: Ii public buliduy. printing. of In Gd \Ve Trust.

ceins. and ep•ninu- cuurt sessiens with -God save the l'intA Stales and
thh ft IfiIilI	 lilt	 nuJ ,, mvyrnmynt itukt-1,)wlyduntynt,,
:•,•r\-	 tn.	 s	 p	 II	 In n1.11' ('Lli ,̀ U n	 11-1(.

inmzinu pui	 t b.
iUiLl	 fl	 1 Wh	 wyrtliv	 :ippry,.1:01,,n

ht.
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IM	 I	 CH!.	 rt•I'	 1	 `.•iir;IFH

1	 1	 1	 !	 r011-

0ifl\:	 ti\H1Th	 iIi

,t1H	 t•ntimnt	 imi rtant ltci	 in Vstahlishment ClausL• analy:-

at 791 (-This unit i ut.. hist0rv Lads tis	 acci , pt (-110 int0rpretation

the lirt. Amendment draftsmen who saw no real threat to the V,stablishment

Clause arising from a practice of pm n cr imi1ar to that now challen ged."). The

Court concluded that legislative prayer involved no more potential for religious es-

tablishment than providing school transportation, higher-education grants, or reli-

gious tax exemptions. Id. (citing Euerson u. Bd. of Educ., 330 U.S. 1(1947), Tilton e.

Richardson, 403 U.S. 61 9 1971), Walz u. Tax Cornm'n, 397 U.S. 664 (1970), respec-

tivel y ,. Because congressional calls for the president to declare a day of prayer are

led in the Framing, Marsh is the appropriate standard to apply when determin-

ing such acts' constitutionality.

B. History and tradition favor the National Day of Prayer statute under
Marsh u. Chambers.

r--(1	 Natinal Day I Prayt..r is but no id man y	\,•rnmt.,ntal



Our	 11, wi1	 Inciai rt.	 tynk .	and in\--'ap II

1)1\any	 uilL	 n dylihyr111Y,n-	 thy r .unt.tinL

dm . , :mild	 .	 .	 hndllhFufficial
th,•	 CL•inity7-	 it;mvy	 L'Ittin)yd	 hut h

Chri,-;tni.'H and Thai	 I 11iWmv	 in rylw.i,us	 .\nd.

--I has-:1.,11 ,2. hyyn thy i)ra(.'ticyt Ill 	 tydvral thnpli:vyy, :try ry-

i	 on these National If didavs. wink: IhArin paid Iniin thy

sanly 	 1R	 tlUlt prmvidy thy chnlpk.ms;itiun id tht: Chat-dam,
tht:Flu mlhl thy military syrvicys. Thus it is dual . that (ov-

n '1 . 11111Yllt has Immt.; ryo.);.2,n1ty d---fluk . ed it has suhsidiztA—•htdidavs with rtdi-

;.2hi,u7: sw,nificancy.

It	 truc that longs Hiding tradition alone (:annot cure a violation of thy CHn,ti-

tution. The Supreme Court, however. has emphasized that the meaning of Hu

tablishment Clause is determined by reference to historical practices and under-

standings. Marsh, 463 U.S. at 790 ("It can hardly be thought that in the same week

Members of the First Congress voted to appoint and to pay a chaplain for each

House and also voted to approve the draft of the First Amendment for submission to

the states, they intended to forbid what they had just declared acceptable."). The

Court thus was not creating an exception to justify a violation of the Establishment

Clause but was instead sayin g that the prayer at issue in Marsh never was a viola-

t p in	 thy	 tahli,hint , nt Clausy. .1	 n v. 192 U.S. at 671)	 \ T.. c,wcur-

rirr..:	 iu	 rn,-nt in	 t	 in par . Thy acti, , ns	 t thy	 irst	 ru2rY



Lir':	 i•i	 11 H ii	 1	 in	 1.11)Ii.-111.11,-:r. 	 C'1:1 , 	-,	 ,-	 '	 iiH ,,	\\ ith

hi.-a i	 r	 1,-. 1	 i	 AnL , rant•,:us untierstandin.:.	 1' i	 g uaran-

I	 1,11,	 le 1 . .sta•ii5hinent Clause 1,\ t..,,,agrt. , in 1 Ts9

rTh ,..ant-t . in li g ht H the L,urt's ernpint.-is th	 iii. , Firs,.

	

nt....rt,,-- \\ 1-1 ,•s,.	 n	 tai,1-1.11 (..lecisians have	 v. av	 la.a.al

reg:ird.
pryt:111,an ‘ 1 that fundamental inst. rtlinent

Ihe	 wt..ight in tilt. , ini

l(15 U.S. at 673 7 1 linternal citations omitted).

This anal -sis is particularly relevant in thy instant case as the First Congress

called fr the president to dedare a national	 of thanks g ivin g and prayer the

sarric any (N; it finalized the language of the First Amendment 	 Marsh. 463

U.S. at 788 & n.9 ("On September 25, 1789, three days after Congress authorized

the appointment of paid chaplains, final agreement was reached on the language of

the Bill of Rights . . Interest ngly, September 25, 1789, was also the day that the

House resolved to request the President to set aside a Thanksgiving Day s to ac-

knowledge `the many signal favors of Almighty God.') (internal cites omitted).

There was no conflict between the two actions in the minds of the Framers. To de-

termine otherwise would be to indict the Founders as "unable to understand their

handiwork Ha .. worse lypocrites iibout it)" in the extreme. .1/4qterrnan r	 Con-

2d 1.37. 115 (7th Cir. 1992 :rejecting an

une•)	 lase	 0..t1g.,,

The National Day of' Prayer statute invokes benign religious ac-
knowledgment and calls for x-oluntary participation.

1V
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Olt' :NHL 11.11 li \ 	 f 'raver lacl .; ,-- t i	 i ssur,'	 Oticiflulto that a tII\O at a

g raduatien coldp sILV upon ;1 student.

fta t to monutir i iIvol' will lw	 st it:hilts as inducing uparticipa-

ti n [the st iidoiitsj might otherwHi ierson. going throu g hi,ut his day on

the Niitionai Day of Pra\ or o mid easily ec no sign that there had boon any call to

prayer. E en Won: such signs to be found, many people do not participate in Nation-

al Day of Prayer activities. Unlike in Lee, the opt ons are not to participate or to

protest. See id. at 593 ("Finding no violation under these circumstances would place

objectors in the dilemma of participating, with all that implies, or protesting. .

[We think the State may not, consistent with the Establishment Clause, place pri-

mary and secondary school children in this pos tion."). Rather, the National Day of

Prayer may safely be ignored by those who so desire without any ramifications to

that person. Soc Al logheny:

11(1) h,:uk.. that th: . 	ti)

us:A t() tint	 t li	 fit yit	 i Christimity	 Judaism in :In\	 r.ne

1 Hirticipiiti.:	 :lil y 	ct...n..111ny

	

ti	 city iii th:•	 untv o,ntrihutt,i si niticint iinun	 1 t;IN. 111 , 0-It*

11111.	 .	 • with

	

d i 1; 1 \ 	 1iy I• ii)i y tflyfl.	 0 11101



1 \". th€:	 I u:d	 h.	 n:i1. 
I) iv	 )1.. lv	 n	 in 11,-,

t". .	 n ivni	 HilO in

Hst;i1,1 p-hmcnt	 n1,1	 1,;tr a	 tit	 II1n I	 win In,
It	 -111111.-- 	 11,ii 

t1:11 Ju nn nc nntlry	 pr;It't

 i1iiiu	 i1dt)(11inunIti

.	 it	 2 (int(Tn;il unntp.,ns

HI. THE AMENDMENT OF THE NATIONAL DAY ()F PRAYER STATUTE AS AN ACCOM-

MODATION .10 RELIGIOLS OR6ANIZA1IONS HOES NOT VIOLATE THE ESTAB-

LISHMENT CLAUSE.

The National Day of Prayer statute was amended in 1988 to "bring more cyrtain-

ty to the scheduling of events related to the National Day of Prayer and permit

more effective long-range planning." Obama, 2010 U.S. Dist. LEXIS 37570, at *45

(W.D. Wis. Apr. 15, 2010). Specifically; the National Day of Prayer was fixed on the

first Thursday in \ftv. 36 § 119. The district court held that because "the

1988 amendment does not serve any purpose for the government or the country as a

whole, but simply facilitates the religious activities of particular religious groups,' it

runs ;ItOul of thy II tnHishment Clause. Id. The Supryme Court. however, rejects

thy coniTrt thnt sk . hydidin g t:\ 11 1, ti bynefit	 l'	 Iliz;It	 n is n	 u,n

.;tt.t•



11	 1 11	 0:1 0 1111'	 1.11-,11.1tv

Ill	 1	 h4;,	 1

ITlbe 1iiI	 hment Clause permits 	 L4 . ninent	 14.tit udt,
,m rn Iii in,	 I'i	 r n nur	 \1,111

1;tc • 	 lye to	 ui hellt1V Would hordt.'1'	 11tnI1t h t Htilit	 toWNI'd

Z1S it would require .g overnment in all its multifacetH roles to ac-
knowled g e onl y the secular. to the exclusion ;Ind su to the detriment of the re-

A clte:zoricil approztch would install federal courts :is jealous g-uar-
dians of :in absolute -wall of sel.):irat ion. - sending. a clear messat.2,e of dk:i.p.
proval. In this century ... it is difficult to maintain the fiction that requiring-
g. overnment to avoid :ill assistance to reli g,ion can in fairness be viewed Lis
svrv i nu t lii	 i L)I'neutridity.

492 U.S. at 657-58 (Kennedy. •1., concurring in judgment in part and dissenting in

part). To invalidate the 1988 amendment to the National Day of Prayer statute

merely because it fixes a schedule to aid those religious organizat ons wishing to

participate in National Day of Prayer activities is to establish not neutrality to-

wards religion, but active hostility.

24
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