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Ainici States ti e this brie I -)ursuant to l'eL era; Rule of Appellate Procedure

29(a). Scc 1 : 1 1). R. APP. P, 29(a) ca State ... rnav tile an amicus-curiac brief without

the consent ot the parties or leave of c mrt

Amici States ha c an interest in reversing the judtIment below holding that the

federal law pros iding for a National Day of Prayer. 36 U.S.C. § 119, violates the

Establishment Clause. The ruling below casts doubt on state laws across the country

that similarly provide for a day of prayer. Even in States that have not enacted such

laws to date, proclamations providing for a day of prayer are traditionally issued by

state officials in conjunction with the National Day of Prayer. In addition, States

frequently issue proclamations acknowledging that their citizens may choose to pray

to gether during special times of difficulty in the State. The ruling below calls into

question this traditional tttC pract ce.

ix



ISS( i PR•SFN

hcthci	 hich pro\ it.ic ,; For t Mtional Dt\ H PrJ\ cr,

N I 1 itcs thc [stab khmcnt Clausc.

X



ARCI.

Pra% el' has pia\ ed a significaht iole in puhlic life in America since before the

Nation's foundme. He Founders declared our independence hv -appealing to the

Supreme Judee of the \\ orld for the Rectitude of our Intentions. and pledged to

support the Declarat on *\\ ith a firm Reliance on the Protection of diN ine

Pro% idence." THE DH.1 \ RATION OF lNDITIAlmiNCL para. 32 (U.S.

Invocations have opened presidential administrations, legislative sessions, and

judicial proceedings throughout our Nation's history. And government bodies and

officials have offered specific prayers both to celebrate times of national prosperity

and to solemnize times of na ional grief.

Prayer has also frequently been the subject of presidential proclamations. The

First Congress urged President Washington "to proclaim a day of public thanksgiving

and prayer, to be observed by acknowledging with grateful hearts, the many and

sienal favours ot Almi g ht y God." L iiih v. Doiliici/v. 465 U.S. 668. 675 n. 2 (1984)

(quotation omitted). President Washineton obi ig.edb% issuine a proclamation setting

aside NON ember 2 (	 a da \ "to otik:r our pra\crs and supplications." hi. And

-,itit.s c that tIme. ever\ pre	 2111
	

\cept Thomas Jefferson	 has folio \\ e.d

ash:nelon's e \ample	 iec:arin g a da%	 t thanks:2i in(„,. , and Fifa\ er,	 tc cn13.
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The prominent role of pra cr w \111-Fc.in pub
	

is unsurprisinL1. 	 the

Stipreme Court has noted.	 c are a IL I 1 ,..lious pcopTc hos: institutions presuppose

Supreme Bein g .	 Zorach i. C/aio. on. 343 U.S. 306. 3 13 195_	 The re igion

clauses olthe First •mendment have long been understood to permit the LIM ernment

to acknowledae the religions and re igious practices or the American peop e.

Statutes and proclamations providing for a day of prayer, such as 36 U.S.C. §

119. are entirely constitutional for one simple reason: SL ch laws do not require any

citizen to engage in any religious activity of any kind. Nor do such laws require any

governmental body to engage in any such activity. Such laws merely acknowledge

the role that prayer has played in our Nation's religious heritage 	 and permit those

citizens who wish to do so to pray. Accordingly, both 36 U.S.C. § 119 and the

president al proclamations issued thereunder fit well within the governmental

acknowledgments of rehg on the Supreme Court has previousl y upheld.

THE PRE) ATE PRAYERS CONTEN1PLATED BY iIIE n 110:\ 1_, DA) ()F

PRA ER ST 111 TE ,kRE LEss IN'FRI. SIVE THAN . 111E Pt BLIC PRAYERS

Rot FINE1.1 Of-TEAM) Bl EACH BRANcli OE THE FEDERAL Go) ERNNI

Fach branch ui	 eminent has a tradition of beLtinnin g its sessions	 ith

pra n er. and thec lull	 pra\ er ha\ e , een recogniied a consistent 	 ith the

)1'Ll	 oftn

1 11



U.S.	 9,3	 Presidential and gubernatorial inaugurations ha \ e traditionall\

contained an openine pra\ cr. 	 \	 Rob 	 603 1.3d 100 1 . 1 o .1	 )

20l()( Ka \ anaugh. J.. concurring) And the l - inted States Supreme Court and other

federal .1nd state courts open each session \\ ith the traditional pra\e r 'GOL a\ e the

I nited States and this honorable court." Tunch, 465 U.S. at693 (O'C'onnor.

concurring . Government acknowledgments of re igion such as these publically-

offered prayers "sen e, in the only ways reasonably possible in our culture, the

legitimate secular purposes of solemn zing public occasions, expressing confidence

in the future, and encouraging the recognition of what is worthy of appreciation in

society." Lynch, 465 U.S. at 693 (O'Connor, J., concurring).

If public p aye s opening sessions of the federal and state governments are

permissible as acknowledgments of our Nation's heritage 	 and they surely are 	 than

the pri \ ate prayers contemplated by 36 U.S.C. § 119 also pass constitutional muster.

The National n't% of Pra er Ser\ es to recounite the role that pra yer has pla yed in our

Nation's re igious heritage. To that end, it contemplates that ihoe cititens who

choose to pray \\ ill do so, either indi \ iduallY or \\ ith likc-minded cititens. No cititen

is required to participate in an religious ac1a tv. and no go\ eminent hodv 	 officiu:

irected to conduct an\ rel p2.ious acti \	 .	 ititens \\ he	 ish to exercise their irst



Amendment right to pra \ are permitted to do so. and those ho ish to cx,rcise their

First Amendment richt not to pro a re permitted to do so as wel,.

II. PRA\ ER PROCLAMATIONS ENJOY THE SANI• HISTORICAL PRO\ ENANCL
CLAIMED BY ()THER GOVERN MEN FAL ACKNOW I. • DGNIEN I soi RELIGION
ALREADY L - 1)11L1.11 131 'THE St PREME COI RT.

\\ hen re\ iew ing the constitutionalit y of a go\ ernment practice that

acknowledges our Nation's religious heritage. courts consider the "history and

ubiquity" of the practice, Lynch, 465 U.S. at 693 (O'Connor, J., concurring), because

they provide "context in which a reasonable observer evaluates whether a challenged

governmental practice conveys a message of endorsement of religion," County of

Allegheny V'. ACLU, 492 U.S. 573, 630-31 (1989) (O'Connor, J., concurring).

For example. in Marsh, the Supreme Court noted that legislative prayer had an

"unambiL,,uous and unbroken history of more than 200 years." 463 U.S. at 783.

Likewise, when the Court upheld the constitutionality of a Ten Commandments

monument on the grounds of the Texas Capitol, Justice Bre n er's controlling opinion

noted that the monument had stood \\ ithout  challenge for fbur decades. Sce Ivan

1..	 L.S. 67.	 2005 ) (expl .ainnL.T. that -those 40 years sucgest

that	 \ nd\iuti ti, \\11 .,n(2\ ci t hc t r	 st e i n or	 o	 un&Ntood

the inonuniLmt	 'dmountiner n anV	 icantlY detrhnental \\	 , H	 nment

4
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nonreilgion	 1( 1.icncl' 405 L. at 093 (O'Connor. J.. concurring) ch

siLlniticant	 . that the creehe displa% apparentk caused no political divisi% eness

prior to the liii ng or this la%\ suit. although Pa%\ tucket had incorporated the creche in

its annual Christmas displa y for some Years.

Pra yer procla ations in general, and the National Day of Prayer in particular,

share similar pedigrees.	 In 1789, President Washington issued, at the First

Congress s request. the first presidential procla anon setting aside a day for prayer

and thanksgiving. Lynch, 465 U.S. at 675, 675 n. 2 Nearly every subsequent

president has issued proclamations setting aside a day for the people to pray and give

thanks to God. Id. Presidential procla ations acknowledging the citizens' right to

pray for the country thus share a 200-year trad t on, similar to the legislative prayers

upheld in Marsh.

The National Day of Prayer statute was enacted in 1952, and presidents ha e

issued proclamations each year since. Fret:dam From Religiwl Found. Inc. v.

()barna. No. 0-c - ' -1111c. 2010 W.1._ 1499451, 	 OV.D.	 pril 15, 2010).

-111c National Da y of Pra y er statute thus pre-dates the Tevis Ten Commandments

monument ui icid in I	 The Nationa M y or Pm% r iko prc-datc	 le 1954

aL. 	 IC nrcs addn the phric under God
	

the P
	

ance.
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\ cn the histor\ of the National Dav of Pra% Cr	 atutc. and prayer

proclamations eenemll . it is unsurprisine that the National I)a% of Pra\ er has been

treated Ili\ orahlv b% both the Supreme Court and the Se \ emh Circuit. In 1.1vich. the

Supreme Court described the National Da y of Pra yer statute as one of the "countless

. .. illustrations of the Go \ ernment's acknowledgment of our religious heritage and

governmental sponsorship of graphic manifestations of that heritare. lowch. 465

U.S. at 677. Sec ulso County yfAllegheny, 492 U.S. at 672 (Kennedy, J., concurrinu)

(explaining that the National Day of Prayer statute "does not require anyone to pray,

of course, but it is a straightforward endorsement of the concept of turning to God in

prayer") (internal quotation omitted). But see id. at 603 n. 52. By using the National

Day of Prayer as an example of what the Establishment Clause permits, the Supreme

Court has provided a strong signal that, if ever presented with the issue, it would

uphold the National Day of Prayer.

Accordingl y . this Court has likewise indicated that the National Da y of Pra\ er

is constitutional. describing it as one of thc gencralk accepted and constitutionally

permissible ackno\\ ledgnients of the roie of religion in American life." I io Arndt

	

v. Thfinip\rm . N?,k) 1- . .2d 1215 1221 -th
	 .() Oc•13i

569	 1) I - th C	 (1.	 F.3d
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( 0/	 cl‘,(	 cl 12	 (7th	 u, I	 (1..asterbrook. J.,

d.ssentm).

Hie district court erred \\ lien it departed from thcsc lull ii 	 and strtick do \\ 11

t le National Da\ of Pra y er statute. As this Court once noted, "an interior court had

best respect \\ hat the majority [of a hi:211er cot rt] sa ys rather than read bet \\ een the

lines. If the [Supreme] Court proclaims that a practice is consistent with the

establishment clause, we take its assurances seriously. If the Justices are just pulling

our leg, let them say so." Sheri) cn v. Cmty. Consol. Sch. Dist. 21, 980 F.2d 437,448

(7th Cir. 1992).

What's more, the ruling below not only condemns the federal Day of Prayer

law, it also casts doubt on the federal law that provides for the observance of

Memorial Day. That statute designates Memorial Day as the last Monday in May and

requests that the president issue a proclamation "calling on the people of the United

States to obser\ e Memorial Da y b\ pra y ing. according to their individual re ilzious

faith, for permanent peace." 36 U.S.C. § 116( b 1). lithe district court is correct,

and (onuess 111a \ not enact la%\ s that require the president lo issue a proclamation

ifl \ 	 thosc ho \\ ish to Ira\ to do so. then the statute pro din Hr thc o ser\ ance

1\lcuuoH1 1)1\,	 ould	 euniahl% Pe unconstitutional as o Ci i 	I he (. ourishouid

1-1.2	 f.1 rn	 ouwte
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role that pi-a\ Cr has pla ed in the re Ilious traditions and heritu 	 ot this Nation are

consistent	 ith the r.stablishment C Huse.

III. Tilt. Ji m-,NIENT B•ToNN CAsTs Dot Kr ON THE PRA(' HcEsoi rHES FAT•S.

StLites frequently issue prayer-dav proclamations. t y picall y in conjunction with

the presidential proclamations designating the National Day of Prayer,

or exa ple, in 2008 the (2(,)\ ernors of all fift y States issued proclamations

designatiml the day or prayer in their respective States. Freedom From Religion

Found., Inc., 2010 WL 1499451, at *5. In a number of States, the governors issued

these proclamations pursuant to state statute. See ALASKA STAT. § 44.12.072; 5 ILL.

COMP, STAT. 490/110; N.J. STAT. § 36:2-34; 44 PA. STAT. § 40.8; VA. CODE § 2.2-

3305.

No court has ever invalidated these provisions. But if plaintiffs are correct,

than these state statutes are presumabl y unconstitutional as N% ell. Morem er, the

actions ( Ithe	 ernors o all tin y States will likewise be called into doubt, for doing

nothing more than ackno n\ lethung our Nation's reliLnous herita2-L. consistent \\ ith our

Nation's customs and tradition

\\ hut	 11101"C. the National	 \ of Pm% er k 1111- from the onl y occasion on

ite, issue pra .n.er proclamations.	 F ( 1 1" evainple. States often
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e%ents I h i ucli prayer. J ust recentl y . Sunda%. June	 \\ ',is designated a day

olprayer	 )fileials in the states along the eoast or the	 NI 'xico due to the

recent oil Sp:	 L
	 J o . Rilcv	 vlare.\. S uncial . an (M.S.'	 l)av at .aviv. iii

A /a bamci,	 PRI S -R	 s I R ,	 June	 23,	 2010	 avail ible

http: bloe.aI.coinHe 2010 00 LY.ov rilev declares_sunda y_an_o.html: La., Tc.vas_

Declare an . of Praver j ar Gulf Spill. HOEST )N CI IRON., June 24, 2010 available at

http: vw ,.chron.corniclispistory.mpl/aprnation/7078431.html?utm_source—feedb

urner&utm medium — feed&utm campaign—Feed%3A+houstonchronicle%2Fapna

tion±(HoustonChronicle.com+--+National±news). Similarly, Governor Barbour

declared April 27, 2010, as a day of prayer in Mississippi to commemorate the oil

spill in the Gulf and Mississippi citizens killed in tornadoes the previous week. See

Barbour Declares Day of Prayer, JACKSON FREE PRESS, April 27, 2010 available at

http: w w.jacksonfreepress.com incicx.php ite comments barbour declares_day

of_pra\ er 042710/. The ruling below casts unnece!.sary doubt on this traditional_

tate practice.

CON( IA SION

1 he Court shou	 %erse the judnicnt ol the Istrict court.

9
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