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FREEDOM FROM RELIGION foundation

BOX 750 * MADISON, WI 53701 - (608) 256-8900 + WWW.FFRF.ORG

August 15, 2016
SENT VIA EMAIL & U.S. MAIL: ocbe@ocde.us

Orange County Board of Education
200 Kalmus Drive
Costa Mesa, CA 92626

Re:  Unconstitutional Prayer and Religious Promotion at School Board Meetings

Dear Boardmembers:

I am writing on behalf of the Freedom From Religion Foundation (FFRF) regarding serious
constitutional violations occurring in the Orange County Board of Education (OCBE). We were
contacted by a concerned school employee. FFRF is a national nonprofit organization with
nearly 24,000 members across the country, including more than 3,200 members and a chapter in

California. OQur purpose is to protect the constitutional principle of separation between state and
church.

School Board Prayer
It is our understanding that the OCBE begins each meeting with an invocation. We understand
that the board allows interested persons to request to deliver the invocation and that the board has

set up guidelines that must be followed in order to give an invocation. Please see attached photo
1.

It is beyond the scope of a public school board to schedule or conduct prayer as part of its
meetings. FFRF recently sued a school board over this exact issue. A California federal court
held the Chino Valley Unified School District School Board’s inclusion of prayers at its board
meetings is unconstitutional. The court said:

The School Board possesses an inherently authoritarian position with respect to the
students. The Board metes out discipline and awards at these meetings, and sets school
policies that directly and immediately affect the students’ lives. . . . In this formal,
manifestly school-sponsored setting, the power imbalance between the State and the
students is even more pronounced than at football games or graduations. The student who
has come before the Board is unlikely to feel free to dissent from or walk out on the body
that governs, disciplines, and honors her.

Freedom From Religion Found. v. Chino Valley Unified Sch. Dist., No. EDCV 14-2336-JGB
(DTBx) at 21 (C.D. Cal. Feb. 18, 2016)."

' Available at http://ffef.org/uploads/legal/FFRFvChinoValley Order.pdf.

Dan Barker and Annie Laurie Gaylor, Co-Presidents



Other federal courts have also struck down school board practices that include this religious
ritual. See Doe v. Indian River School District, 653 F.3d 256 (3d Cir. 2011), cert. denied, 132 S.
Ct. 1097 (holding that prayer at schocl board meetings conveys message favoring religion); Doe
v. Tangipahoa Parish Sch. Bd., 473 F.3d 188 (5th Cir. 2006), dismissed on other grounds, 494
F.3d 494 (5th Cir. 2007) (finding a school board’s practice of opening meetings with sectarian
prayer unconstitutional); Bacus v. Palo Verde Unified Sch. Dist., 52 Fed. Appx. 355 (9th Cir.
2002) (finding that a school board violated the Establishment Clause in allowing prayers “in the
name of Jesus™); Coles v. Cleveland Bd. of Fduc., 171 F.3d 369 (6th Cir. 1999) (finding that a
school board's practice of opening its meetings with prayers violated the Establishment Clause).

In Indian River School District the court emphasized that school board prayer is analogous to
other school prayer cases when it comes to protecting children from the coercion of school-
sponsored prayer, which is heightened in the context of public schools. 653 F.3d at 275. In that
case, the court also held that the school board meetings are “an atmosphere that contains many of
the same indicia of coercion and involuntariness that the Supreme Court has recognized
elsewhere in its school prayer jurisprudence.” Id. The court’s “decision [was] premised on
careful consideration of the role of students at school boards, the purpose of the school board,
and the principles underlying the Supreme Court’s school prayer case law.” /d. at 281. The final
conclusion was that the school board prayer policy “[rose] above the level of interaction between
church and state that the Establishment Clause permits.” /d. at 290.

The U.S. Supreme Court’s decision in Town of Greece v. Galloway, permitting sectarian prayers
at legislative meetings, does not apply to public school board meetings, because school boards
are not deliberative legislative bodies. In addition, Galloway does not apply to school board
meetings because there is no longstanding “historical precedent” or an “unambiguous and
unbroken history” since the First Amendment was ratified of prayers at school board meetings,
unlike prayers at government meetings in other contexts. See Galloway, 134 S.Ct. 1811, 1819
(2014). In fact, while Congress and state legislatures existed when the First Amendment was
ratified, the public school system did not. Thus, Galloway has no applicability to the
constitutionality of prayers at public school board meetings.

Students and parents have the right—and often have reason—to participate in school board
meetings. It is coercive, embarrassing, and intimidating for nonreligious citizens to be required to
make a public showing of their nonbelief (by not rising or praying) or else to display deference
toward a religious sentiment in which they do not believe, but which their school board members
clearly do. Board members should not be promoting religion by including prayer in meetings.

Board members are free to pray privately or to worship on their own time in their own way. The
school board, however, ought not to lend its power and prestige to religion, amounting to a ,
governmental endorsement of religion, excluding the 23% of Americans who are nonreligious.”

In God We Trust

* America's Changing Religious Landscape, Pew Research Center (May 12, 2015), available
at www.pewforum.org/2015/05/12 americas-changing-relizious-landscape’.
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We understand that “IN GOD WE TRUST” is written in large, gold letters behind OCBE board
members during school board meetings. Please see photo 2.

The phrase “In God We Trust” was chosen belatedly as a national motto by an Act of Congress
only in 1956 as a response to fear of “godless” communism. It first appeared on paper currency
in 1957. This symbolic unity of “God” with government has created a lack of respect for the
previously revered constitutional principle of the separation of state and church. America’s
original motto, “E pluribus unum,” (From many, one) chosen by Thomas Jefferson, John Adams
and Benjamin Franklin, is entirely secular and does not mandate that students trust in a god.

There is no place in a public school setting for religious messages. The posting at the OCBE is
particularly concerning as it falsely associates faith in a god and patriotism. Young,
impressionable students are apt to believe that the school system endorses the religious message
of the display.

For those students and parents who don’t believe in a god or have beliefs contrary to a
monotheistic faith, posting “In God We Trust” in their school is offensive. Public schools should
strive to be welcoming to families of all faiths and non-faith. There is no need to place “In God
We Trust” prominently in view of young students, and their parents, at school board meetings. It
is the right of parents to discuss their faith or non-belief with their own children in ways they
find appropriate.

The display of religious messages in the school setting violates the Establishment Clause of the
First Amendment, which prohibits public schools from advancing, supporting or promoting
religion. Courts have continually held that school districts may not display religious messages or
iconography on the walls of public schools. See Stone v. Graham, 449 U.S. 39 (1980) (ruling that
the Ten Commandments may not be displayed on classroom walls); Johnson v. Poway Unified
Sch. Dist., 658 F.3d 954, 970 (9th Cir. 2011), cert. denied 132 S. Ct. 1807 (2012) (upholding
decision of school board to require a teacher to remove two banners with historical quotes
referencing “God,” including “In God We Trust™); Lee v. York Cnty., 484 F.3d 689 (4th Cir.
2007) (ruling that a teacher may be barred from displaying religious messages on classroom
bulletin boards); Washegesic v. Bloomingdale Pub. Sch., 813 F. Supp. 559 (W.D. Mich. 1993),
aff’d, 33 F. 3d 679 (6th Cir. 1994) (ruling that a picture of Jesus may not be displayed in a public
school).

It is important to note that courts are vigilant in protecting public school children from religious
influence by school authorities. Even messages that may be displayed in other public settings
might be unconstitutional when displayed in a public school setting because young school
children are impressionable and their attendance at board meetings may be mandatory.

Resolutions promoting and endorsing Christianity

We also understand that the OCBE has passed several resolutions in 2016 that promote and
endorse Christianity. For Black History Month, the board passed a resolution proclaiming,
“freedom is a gift from God, but it must be secured by His people here on earth.” For the
National Day of Prayer, the board passed a resolution that declared the day as:




An opportunity for Americans of all faiths to join in united prayer to acknowledge our
dependence on God, to give thanks for blessings received, to request healing for wounds
endured, and to ask God to guide our leaders and bring wholeness to the United States
and her citizens.

The National Day of Prayer is a sectarian event. It originated with Rev. Billy Graham during his
evangelical crusade in Washington, D.C. in 1952. He expressed an openly Christian purpose,
seeking such an annual proclamation by the President because he wanted “the Lord Jesus Christ”
to be recognized across the land. Subsequently, the National Day of Prayer Task Force was
created to “communicate with every individual the need for personal repentance and prayer,
mobilizing the Christian community to intercede for America and its leadership.” Chair Shirley
Dobson or her designate issues annual National Day of Prayer proclamations and submits them
to the President, choosing a theme with supporting scripture from the bible. The task force’s
stated goal is to pressure as many mayors and other elected officials as possible to also issue
National Day of Prayer proclamations. Coordinators, volunteers and speakers at task force events
must share the view that the bible is inerrant and “there is only one Savior and only one gospel.”

Declaring a National Day of Prayer event sends the message that the OCBE not only prefers
religion over non-religion, but also Christianity over all other faiths. It alienates non-Christians
in Orange County by turning them into political outsiders in their own community.

We are aware these resolutions mirror presidential proclamations. However, again, courts impose
much stronger restrictions on religion in the school context. The OCBE cannot direct people to
pray. The Supreme Court has continually struck down school-sponsored prayer. See, e.g., Santa
Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) (holding student-led prayer over the
loudspeaker before football games unconstitutional. “Regardless of the listener’s support for, or
objection to, the message, an objective Santa Fe High School student will unquestionably
perceive the inevitable pregame prayer as stamped with her school’s seal of approval” because it
occurred at a “regularly scheduled school-sponsored function conducted on school property.”);
Lee v. Weisman, 505 U.S. 577 (1992) (finding prayers at public high school graduations an
impermissible establishment of religion); Wallace v. Jaffiee, 472 U.S. 38 (1985) (overturning
law requiring daily “period of silence not to exceed one minute . . . for meditation or daily
prayer”); Abington Twp. Sch. Dist. v. Schempp, 374 U.S. 203 (1963) (holding school-sponsored
devotional Bible reading and recitation of the Lord’s Prayer unconstitutional); Engel v. Vitale,
370 U.S. 421 (1962) (declaring school-sponsored prayers in public schools unconstitutional).

In each of these cases, the Supreme Court struck down school-sponsored prayer because it
constitutes a government advancement and endorsement of religion, which violates the
Establishment Clause of the First Amendment.

The board also passed a resolution “Recognizing the important of Easter in Orange County.”
This resolution stated that Easter is “a holiday of great significance to many American
representing numerous cultures and nationalities.” It proclaimed that Easter is “important for its
religious meaning as well as a time for celebrating Spring, family, and community.” It said
“Christians and Christianity have contributed greatly to the development of Orange County from
the time of Junipero Serra to today.” It concluded by proclaiming that OCBE “acknowledges the



historical and present day importance of Easter and Christians to the culture of Orange County,”
expressing “its deepest respect to Christians through Orange County during this time as they
commemorate and celebrate their belief in the resurrection of Jesus.”

Easter is a religious holiday celebrated only by Christians. It is neither a federal or state holiday.
This resolution is intended to endorse and promote a Christian holiday and the importance of
Christians of Orange County. The OCBE has never passed a resolution honoring any other
religious holiday, religious people, or nonreligious people. When this resolution is looked at in
context with the National Day of Prayer proclamation and religious statements in other
proclamations, it is apparent that the OCBE is promoting and endorsing Christianity above all
other religions through its resolutions. This is impermissible.

Conclusion

Calling upon Board members, parents, students, and members of the public to pray and officially
endorsing Christian messages is unconstitutional. We ask that you immediately refrain from
scheduling prayers as part of future school board meetings to uphold the rights of conscience
embodied in our First Amendment and recently re-affirmed by a California federal court. We
also ask that future resolutions refrain from promoting or endorsing religion and that the words
“IN GOD WE TRUST” be removed from the OCBE. Please inform us in writing at your earliest
convenience of the steps you are taking to remedy these serious constitutional violations.

Sincerely,

Nfibtone Tyt

Madeline Ziegler

Cornelius Vanderbroek Legal Fellow
Freedom From Religion Foundation
MEZ:cal

Enclosures
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GCEE > Orange County Board of Education > Invocations

Board Meeting Invocations
Request for Letters of Interest

Persons interested in delivering an invocation at an Orange County
Board of Education meeting should send a letter of interest in writing or
email (ocbe@ocde.us). Please address written correspondence to:
Orange County Board of Education, PO Box 9050, Costa Mesa, CA
92628-9050. Names will be chosen at random and those accepted will
receive written confirmation by email from the Board Clerk.
Confirmations will identify the date and time for the invocation.

Invocation Guidelines

Prayers or invocations shall not denigrate nonbelievers or religious
minorities, proselytize, advance or disparage any religion or belief,
promote harm to people, or threaten damnation or preach conversion.
In all other respects, the board will not regulate the content of the
prayers or invocations presented at board meetings.

Invocations shall not last more than three minutes and it is expected
that the invocation focus on Orange County§ children with a special
emphasis on the children whom the Orange County Board of Education
and the Orange County Superintendent of Schools serve. Presenters
should be sensitive to the issues on the agenda for the particular
meeting and the emotional concerns of those in attendance.
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