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FREEDOM FROM RELIGION foundation

BOX 750 - MADISON, WI 53701 - (608) 256-8900 - WWW.FFRF.ORG

December 23, 2014
Sent via U.S. Mail and Email: superintendent@education.ohio.gov

Dr. Richard A. Ross

Superintendent of Public Instruction
Ohio Department of Education

25 South Front Street

Columbus, Ohio 43215-4138

Re: Unconstitutional religious requirement in grant program
Dear Dr. Ross:

[ am writing on behalf of the Freedom From Religion Foundation (FFRF) to object to an
unconstitutional religious requirement in a public grant program that has prompted numerous
complaints to us from Ohio residents and FFRF members. FFRF is a national non-profit and
North America’s largest association of freethinkers with 21,500 members, including more than
600 Ohio members and a chapter in Ohio. We work to protect the constitutional separation
between state and church and to educate the public on nontheism.

Ohio recently unveiled the details of Community Connectors, a state program that provides
matching grant funds for local networks of volunteers and organizations to sponsor career
advising and mentoring to students in disadvantaged schools. It is our understanding that the
Lottery Profits Education Fund is funding the $10 million project.

According to the authorizing legislation: “Eligible school districts shall partner with members of
the business community, civic organizations, or the faith-based community to provide
sustainable career advising and mentoring services.” H.B. 483, 130th Gen. Assembly (Ohio
2014) (emphasis added).

However, according to the Department of Education’s Request for Grant Application (RGA) for
Community Connectors, the inclusion of a faith-based partner organization is not merely
permissible, but obligatory. The RGA states that in order to be eligible, lead applicants must:

Be a nonprofit entity. Faith-based organizations, houses of worship, community
nonprofit(s), and nonprofit(s) entities associated with a for-profit business are eligible. If
the lead applicant is a community nonprofit or nonprofit associated with a for-profit
businessl, a faith-based organization or house of worship must be included as a
partner.

Y Available at hitp://communityconnectors.ohio.gov/Portals/0/apply/CC%20Application.pdf (emphasis added).

Dan Barker and Annie Laurie Gaylor, Co-Presidents



The RGA goes on to clarify:

If your organization is a community nonprofit(s), you will need three additional entities: a
school district, a faith-based organization or house of worship, and a business. If the
lead applicant is a faith-based organization or house of worship, two additional partners —
a business and school district — are required.?

The faith-based partner requirement is unconstitutional

The requirement that grant applicants partner with “faith-based organizations” or “houses of
worship” violates the Constitution in several ways. Just as a person’s religious belief cannot be
used to determine competency to hold office, judge a case, sit on a jury, etc. — it cannot be used
to determine eligibility to receive state grant money. U.S. Const. Art. III, § 6; ¢f. Torcaso v.
Watkins, 367 U.S. 488, 495 (1961).

Conditioning an organization’s eligibility to receive state grants on the basis of religion is a clear
violation of the Establishment Clause of the First Amendment. The Establishment Clause
prohibits the government from endorsing or involving itself with religion. The Supreme Court
has said time and again that the “First Amendment mandates government neutrality between
religion and religion, and between religion and nonreligion.” McCreary Cnty. Ky. v. Am. Civil
Liberties Union of Ky., 545 U.S. 844, 860 (2005) (emphasis added); Wallace v. Jaffree, 472 U.S.
38, 53 (1985); Epperson v. Arkansas, 393 U.S. 97, 104 (1968); Everson v. Bd. of Educ. of Ewing,
300 U.S. 1, 15-16 (1947).

At the very least, government aid programs must be neutral with respect to religion. See, e.g
Zelman v. Simmons-Harris, 536 U.S. 639, 653 (2002) (upholding aid program only where
“benefits are available . . . on neutral terms, with no reference to religion™). That the government
cannot differentiate “based on the religious status of beneficiaries or providers of services” is the
very “touchstone of neutrality under the Establishment Clause.” Ze/man v. Simmons-Harris, 536
U.S. 639, 654 n.3 (2002) (emphasis added). The faith-based partner requirement for Community
Connectors described in the RGA violates this principle by rejecting any organization that lacks
a religious partner.

This grant program explicitly raises faith-based organizations above all others. The government
is required to treat religious groups the same as other similarly situated groups, not prop them up.
Consider the sentiment of Founding Father Benjamin Franklin, who did not mince words on this
point: “When a religion is good, I conceive it will support itself; and when it does not support
itself, and God does not take care to support it so that its professors are obliged to call for help of
the civil power, ‘tis a sign, [ apprehend, of its being a bad one.”

Rather than allowing religious organizations to compete for grants with secular organizations on
a level playing field, this proposal buttresses religious organizations and gives them preferential
treatment by requiring their inclusion in the project. Furthermore, non-religious or secular

2 Available at http://communityconnectors.ohio.gov/Portals/0/apply/CC%20Application.pdf (emphasis added).
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organizations face a greater burden than religious organizations, as they must partner with three
entities (“a school district, a faith-based organization or house of worship, and a business™)
while religious organizations are only required to find two additional partners (“a business and
school district™).

Furthermore, the faith-based partner requirement lacks a secular purpose. Under Establishment
Clause jurisprudence, the Lemon test controls the constitutionality of any challenged government
action. The test requires that any government action “must have a secular legislative purpose.”
Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). The government cannot organize, participate,
or otherwise require religion as a prerequisite to government service. The same is true with
respect to allocation of public grant money. Requiring a faith-based partner violates Lemon and
sends the message “to nonadherents that they are outsiders, not full members of the political
community, and an accompanying message to adherents that they are insiders, favored members
...7 Id. (citations omitted). See also Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, J.,
concurring); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309-310 (2000). There is no
secular purpose for the government conditioning grant eligibility on whether an organization is
faith-based or associated with a faith-based partner.

Finally, the faith-based partner requirement directly contravenes the Ohio Constitution, which
states: “No person shall be compelled to attend, erect, or support any place of worship, or
maintain any form of worship, against his consent; and no preference shall be given, by law, to
any religious society; nor shall any interference with the rights of conscience be permitted.”
Ohio Const. Art. I, §7. By mandating their inclusion in the grant process, this program clearly
gives preference to religious institutions and forces non-religious and secular organizations to
support them through partnership.

Proselytizing of public school children is risked

The faith-based partner requirement raises serious concerns that this program will be used to
indoctrinate public school students. Although officials close to the project claim this is not the
purpose of the requirement, our extensive experience in this area leads us to conclude otherwise.*
Community Connectors, as described in the RGA will surely result in proselytizing public school
children. Despite the fact that Supreme Court precedent clearly prohibits government
indoctrination of public school students, violations involving faith-based groups are regularly
reported, including allowing the Gideons to distribute religious literature in public schools.

The unprecedented requirement that a grant seeker must partner with a faith-based group
inevitably sends a message of favoritism or endorsement of religion that may easily be construed
by grantees as a green light to promote religion to public school students, in direct contrast to
clearly established First Amendment jurisprudence.

* According to Ohio Department of Education Senior Policy Analyst Bud Harris, “We do not foresee any
proselytizing happening between mentors and students . . . [t]hat’s not really what we’re seeking.” Tom Boggioni,
GOP governor forces school districts to partner with ‘faith-based’ groups for taxpayer-funded program, RAW
STORY, Dec. 14, 2014, available at http://www.rawstory.com/rs/2014/12/gop-governor-forces-school-districts-to-
partner-with-faith-based-groups-for-taxpayer-funded-program/.



Furthermore, religious affiliation is not an appropriate prerequisite for whether one can mentor a
child.’ Religion does not have a monopoly on morality. To suggest otherwise offends the 19% of
the American population that is nonreligious. Not only are 1-in-5 Americans nonreligious,
younger Americans—Ilike those attending Ohio’s public schools—are the least religious
population in the country: 1-in-3 Americans aged 18-29 are not religious.

The solution is to make grants available to all qualified applicants, regardless of religion.

The patent unconstitutionality of this statute places the state in a legally and financially
vulnerable position. There is an easy remedy. The legislation that enacted the program states:
“The Superintendent shall develop guidelines for the grants.” Therefore, you need only remove
the faith-based partner requirement. Removing this requirement would end the clearly
preferential treatment displayed toward religion the way the program is currently described.

We respectfully request that the Ohio Department of Education do just that. Ohio cannot use
religion as a litmus test in determining an organization’s eligibility for the receipt of government
grants, as such a policy is in direct violation of the First Amendment. Please respond in writing
at your earliest convenience to let us know what steps you are taking to correct this matter.

Sincerely,
Annie Laurie Gaylor

Co-President

ALG:kep

’ Consider Big Brothers Big Sisters, one of the oldest and largest youth mentoring organizations in the United
States. Big Brothers Big Sisters not only lacks any sort of faith requirement of their mentors, but also discourages
mentors from proselyting the children they serve. See, e.g. Big Brothers Big Sisters of Park and Sweet Grass
Counties, Montana, Responsibilities of Big: “I will not try to convert my Little to my religious views” available at
http://www.bbbsparkcounty.org/7page _id=¢. Interviews with state and national Big Brother Big Sister
representatives revealed similar policies among state chapters.

% “Nones on the Rise: One-in-Five Adults Have No Religious Affiliation,” Pew Research Center, The Pew Forum on
Religion & Public Life (October 9, 2012) available at hitp://www . pewforum.org/Unaftiliated/nones-on-the-

rise




