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M E M O R A N D U M  

 

TO:  Florida Public Schools  

FROM: Annie Laurie Gaylor, Co-President, Freedom From Religion Foundation               
Dan Barker, Co-President, Freedom From Religion Foundation                                   
David Williamson, Founder, Central Florida Freethought Community  

DATE: August 13, 2015 

RE: Protecting Florida public schools from common First Amendment violations 

 
Each year, the Freedom From Religion Foundation addresses more than 1,000 state-church 
violations around the nation, more than half of which involve public schools. Our attorneys have 
written to Florida school districts about more than 65 such violations in the past two school 
years. We were even forced to sue a Florida school district over bible distributions.   
 
This memorandum presents the law controlling the most common state-church complaints we 
receive from Florida families.  We hope this will help educate district staff on how to protect 
students’ rights of conscience by enforcing the Florida Constitution and Establishment Clause of 
the First Amendment.  
 
FFRF is a national nonprofit organization with more than 22,500 members across the country, 
including 1,100 members in Florida. The Central Florida Freethought Community is a chapter of 
FFRF. We protect the constitutional separation between state and church.   
 
General principle: Students have a right to a public education free from 

religion 
The separation between state and church is one of the most fundamental principles of our system 
of government. It is well settled that, as government bodies charged with educating the children 
of every citizen, public schools may not advance or endorse religion.1 Further, the Florida public 
schools are barred from “aiding, abetting, commanding, counseling, inducing, ordering, or 
procuring school organized or officially sanctioned religious activity.”2  
 
The U.S. Supreme Court has explained that when a school sponsors religion or a religious 
message “it sends the ancillary message to members of the audience who are nonadherents ‘that 
they are outsiders, not full members of the political community and accompanying message to 
adherents that they are insiders, favored members of the political community.’”3 That message 
alienates a rapidly growing population.  Overall, 23% of U.S. adults identify as 
nonreligious.4 That 8 point increase since 20075 and 15 point jump since 1990 makes the “nones” 
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the fastest growing identification in America.6 In Florida, the numbers are slightly higher: 24% 
of Floridians are nonreligious, up from 16% in 2007. 7   Nationally, about 35% of millennials—
Americans born after 1981, i.e., all Florida’s public school students—are nonreligious.8 

The following list summarizes the state of the law on the most common public school 
Establishment Clause infractions. Detailed explanations with citations to case law follow: 

1. School events, including graduations and athletic events, may not
include prayer.

The U.S. Supreme Court has continually struck down prayers at school-sponsored events, 
including public school graduations and athletic events.9 School officials may not invite a 
student, teacher, faculty member, or clergy to give any type of prayer, invocation, or benediction 
at any public school events.  Even student-led prayer at a student event is impermissible.10 Nor 
may students be asked or ask to vote on whether to hold prayer at school events. “[A] student 
election does nothing to protect minority views but rather places the students who hold such 
views at the mercy of the majority. ‘[F]undamental rights may not be submitted to vote; they 
depend on the outcome of no elections…’ ”11   

1. School events, including graduations and athletic events, may not include prayer.
2. School staff, including teachers and coaches, may not organize, endorse, promote,
or participate in prayers with students.  Nor may staff or non-school personnel 
participate in religious activities of student clubs such as the Fellowship of Christian 
Athletes.  
3. School events, including graduations, should not be held in churches.
4. Schools may not organize, endorse, promote, or participate in baccalaureate
services. 
5. School clubs and athletic teams may not have a “chaplain” or religious counselor.
6. Schools may not teach religious doctrine, including creationism or intelligent
design. 
7. Schools must charge a fair rent to all organizations that lease school property;
churches leasing school property must actually pay that rent and can only use school 
property during noninstructional time rental hours. 
8. Schools may not allow the distribution of bibles or religious literature on school
property. 
9. Schools may not force students to stand for or recite the Pledge of Allegiance.
10. Schools may not disallow atheist or non-believer clubs if other non-curricular clubs
are allowed, regardless of whether a staff advisor volunteers. 
11. Schools may not allow religious displays on school property, including in
classrooms and teachers’ displays. 
12. “Voluntariness” cannot excuse a constitutional violation.
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2.   School staff, including teachers and coaches, may not organize, endorse, 

promote, or participate in prayers with students.  Nor may staff or non-
school personnel participate in religious activities of student clubs such 
as the Fellowship of Christian Athletes.  

Of course, students remain free to pray on their own.  But public school teachers may not lead 
their students in prayer, encourage students to pray, schedule or participate in student-initiated 
prayer, or otherwise endorse religion to students. The Supreme Court has continually struck 
down teacher or school-led prayer in public schools.12  
 
Federal courts have held that even a public school coach’s silent participation in student prayer 
circles is unconstitutional.13  
 
Districts cannot prohibit students from organizing a religious club (providing noncurricular clubs 
are permitted) or participating in a private prayer event (that is nondisruptive and follows 
content-neutral school rules). But the Supreme Court has stated that public school staff members 
cannot participate in students’ religious activities while acting in their governmental roles.14  
 
Staff advisors for noncurricular clubs, which any religious club is by definition, cannot be 
anything other than chaperones: “Under the [Equal Access] Act . . . faculty monitors may not 
participate in any religious meetings, and nonschool persons may not direct, control or regularly 
attend activities of student groups.”15 FCA staff advisors cannot organize, participate, or lead 
student-club meetings.  Nor may non-school persons regularly participate in meetings.16  
 
3.   School events, including graduations, should not be held in churches.  
Public school programming, including graduations, testing, choir recitals, award ceremonies, and 
plays, should not occur in churches.17 Doing so “sends the message that [the school] is closely 
linked with [the church] and its religious mission, that it favors the religious over the irreligious, 
and that it prefers Christians over those that subscribe to other faiths, or no faith at all.”18  
 
Budget considerations or other motives cannot trump students’ rights. Any court would 
“reasonably conclude that the District would only choose such a proselytizing environment 
aimed at spreading religious faith … if the District approved of the Church’s message.”19  
 
4.   Schools may not organize, endorse, promote, or participate in 

baccalaureate services. 
Baccalaureate programs are religious services that include prayer and worship. Schools and 
school staff may not in any way plan, design, or supervise baccalaureate programs.20  
 
When courts have permitted privately-sponsored baccalaureate services to rent space in public 
schools, the schools took significant steps to ensure that there was no endorsement or 
appearance of school endorsement, including staff participation.21 Public schools may not use 
public school time, newsletters, equipment, email, or other resources to advertise, announce, or 
invite students and their parents to baccalaureates. 
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5.   School clubs and athletic teams may not have a “chaplain” or religious 

counselor. 
Public schools may not offer religious groups or individuals unique access to school property to 
befriend and proselytize to students because public schools may not advance or promote religion. 
Accordingly, public school clubs and athletic teams cannot appoint or employ a chaplain, seek 
out a spiritual leader for the club or team, or agree to have a team chaplain. Renaming a religious 
figure a “life coach” or other title to “get around” the law does not pass muster.  Schools may not 
allow clergy access to other people’s children under any guise.22  
 
Similarly, schools may not allow pastors, religious youth groups, or churches onto school 
grounds (e.g., in the lunch room) to talk with students.23 
 
6.   Schools may not teach religious doctrine, including creationism or 

intelligent design. 
The Supreme Court struck down teaching of “scientific creationism” in public schools.24 Teaching 
creationism or any of its offshoots, such as intelligent design, in a public school is unlawful. Courts 
regularly find that such teachings are religious, despite many new and imaginative labels given to the 
alternatives.  Specifically, courts have held that: 
  

• Schools cannot prohibit the teaching of evolution.25  
• Schools may not read a disclaimer before teaching evolution.26 
• Schools may prohibit the teaching of creationism because allowing a teacher “to discuss his 

religious beliefs with students during school time on school grounds would violate the 
Establishment Clause.”27  

• Schools may prohibit “creation science” because they have a responsibility to ensure that 
teachers are not “injecting religious advocacy into the classroom.”28   

• “Intelligent design” is a religious belief, not science, and must not be taught in public 
schools.29   

• Schools cannot offer “balanced treatment for creation science and evolution science.”30   
 
No controversy exists in the scientific community regarding the fact of evolution. Teaching alternative 
theories or a nonexistent controversy is not only unconstitutional, it is inappropriate. Undermining the 
teaching of evolution does a great disservice to the scientific literacy of students.  
 
7.   Schools must charge a fair rent to all organizations that lease school 

property; churches leasing school property must actually pay that rent 
and can only use school property during rental hours. 

Granting a fee waiver to a church or religious organization or charging a comparatively lower 
rental rate is unconstitutional. This preferential treatment forces taxpayers to subsidize the 
church. Rental rates must be sufficient to minimally cover all extra costs, including AC, 
electricity, janitorial overtime and clean-up, etc. Otherwise the school violates the Florida 
Constitution, which prohibits a school from subsidizing a religious organization or church. It 
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specifically states “[n]o revenue of the state or any political subdivision or agency thereof shall 
ever be taken from the public treasury directly or indirectly in aid of any church, sect, or 
religious denomination or in aid of any sectarian institution.”31  
 
The church may not use school property in any way during non-rental hours — including to store 
equipment, to park a trailer, or to display a sign. 
 
8.   Schools may not allow the distribution of bibles or religious literature 

on school property.  
It is unconstitutional for public schools to permit the distribution of bibles or religious literature 
as part of the public school day. Courts have held that the distribution of bibles to students at 
public schools is prohibited.32 In striking down a school district’s policy permitting Gideons to 
distribute bibles in classrooms, the Seventh Circuit stated, “In permitting distribution of [the 
Gideon Bible], the schools affront not only non-religious people but all those whose faiths, or 
lack of faith, does not encompass the New Testament.”33  
 
Even passively distributing religious material to students, from a table or some other fixed 
location, has been held unconstitutional.34  
 
To circumvent this rule, some schools have been urged to open a “public forum” for religious 
literature distributions.  However, any private organization may use such a forum. This includes 
atheists, humanists, Satanists, Muslims, and any other group. Allowing religious literature 
distributions turns the public schools into religious battlegrounds, fraught with solicitation and 
propaganda. But schools are not required to open these forums. The best course is to disallow 
all third-party literature distribution. 
 
In 2013, FFRF asked the Orange County Public Schools to close a “forum” that was created at 
the behest of a Christian missionary group. OCPS kept the forum open, then censored many of 
the materials FFRF later sought to distribute in that forum.  After a federal lawsuit, nearly 
$90,000 in legal fees, and two years of distraction, the OCPS Board properly and wisely voted to 
close the open forum.  Had the district listened to FFRF as a concerned ally rather than treated us 
as an adversary, it could have saved a lot of time and money. We urge other public schools to 
focus on educating students, not providing outside groups with a platform to preach to other 
people’s children. 
 
9.   Schools may not force students to stand for or recite the Pledge of 

Allegiance.  
The Supreme Court ruled over 70 years ago that compelling a student to recite the pledge and 
salute the flag infringed upon a student’s First Amendment rights.35 Schools cannot punish 
students for exercising this right.  
 
Courts, including the Eleventh Circuit, which controls Florida, have repeatedly held that students 
have a constitutional right not to participate in the pledge or stand for its recitation.36  
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10.   Schools may not disallow atheist or non-believer clubs if other non-
curricular clubs are allowed, regardless of whether a staff advisor 
volunteers. 

Under the Equal Access Act, public secondary schools receiving federal funds cannot 
discriminate against student groups based on their religious, political, philosophical, or other 
beliefs.37 Specifically, the Equal Access Act (EAA) states that: 
  

It shall be unlawful for any public secondary school . . . to deny equal access or a fair 
opportunity to, or discriminate against, any students who wish to conduct a meeting . . . 
on the basis of the religious, political, philosophical, or other content of the speech at 
such meetings.38  

  
The EAA provides: “A public secondary school has a limited open forum whenever such school 
grants an offering to or opportunity for one or more noncurriculum related student groups to 
meet on school premises during noninstructional time.”39 The school cannot deny an atheist or 
non-believer club the same rights as other noncurricular student clubs or privilege religious clubs 
over other clubs. 
  
The Supreme Court has explicitly held that a school’s denial of a student request to form a 
Christian club violated the EAA where other noncurricular clubs are allowed.40 The Supreme 
Court found that denial of official recognition violated the law because school recognition 
allowed student clubs privileges, such as access to school resources and information channels.41 
The same equal protection applies to nonreligious clubs. If a teacher is not willing to serve as 
advisor, a school administrator should be assigned to act as one, to ensure the school is 
protecting and fostering the rights of its students under the EAA. 
 
11.   Schools may not allow religious displays on school property, including 

in classrooms and teachers’ displays. 
Courts have continually held that school districts may not display religious iconography such as 
the Ten Commandments, religious messages, and pictures of Jesus.42  
 
Removing religious displays does not violate a teacher’s First Amendment rights. School 
districts can regulate teachers’ speech while acting in their official capacities because they are 
speaking for the state, “[b]ecause the speech at issue owes its existence to [his] position as a 
teacher, [the School District] acted well within constitutional limits in ordering [the teacher] not 
to speak in a manner it did not desire.”43 In other words, “when public employees make 
statements pursuant to their official duties, the employees are not speaking as citizens for First 
Amendment purposes, and the Constitution does not insulate their communications…”44  
 
12.   “Voluntariness” cannot excuse a constitutional violation.  
Schools cannot use voluntariness or a student vote to excuse state-church violations.  For 
instance, schools cannot legally host a religious assembly simply because attendance is 
“voluntary.” Courts have summarily rejected these arguments, as Justice Brennan noted “the 
availability of excusal or exemption simply has no relevance to the establishment question . . .”45  
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In conclusion, we sincerely hope that your public school district can use this information to 
benefit students and protect their rights of conscience.  We hope that this information will better 
equip faculty, staff and administrators  to safeguard a captive audience of students from those 
seeking to impose their religious beliefs upon them, and that your staff will be vigilant in 
guarding against these impositions.  
 
Thank you for your time and attention to this memo. FFRF would be pleased to answer any 
questions or provide attorneys to conduct an information in-service to your employees. 
 
 
Principal researchers and authors: 
Andrew L. Seidel 
Staff Attorney, Freedom From Religion Foundation 
 
Neal J. Fitzgerald 
Law Clerk, Freedom From Religion Foundation 
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