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STATE OF WISCONSIN  CIRCUIT COURT DANE COUNTY
' BRANCH 4

FREEDOM FROM RELIGION
FOUNDATION, INC,, and
PATRICK ELLIOT,

Plaintiffs,
V. Case No. 14-CV-3429

WISCONSIN OFFICE OF THE
COMMISSIONER OF INSURANCE,
and THEODORE NICKEL, in his
official capacity as Commissioner

of Insurance,

Defendants.

DEFENDANTS REPLY IN SUPPORT OF MOTION FOR A JUDGMENT
ON THE PLEADINGS, OR, IN THE ALTERNATIVE, MOTION FOR
PROTECTIVE ORDER

1. Introduction.

Plaintiffs’ response brief confirms that they are indeed asking the
Court to allow three unprecedented claims:

o First, if an authority accidentally withholds a record, and later admits
that fact, then a plaintiff may use a public-records lawsuit “to explore
the adequacy of [the authority’s] search and obtain other responsive
records through [a lawsuit].” (Pls. Br. at‘12.) '

e Second, a public-records denial is insufficient when- it fails to identify
“what and how many records are being  withheld.”
(Pls. Br. at 16, 19.)



o Third, if an authority denies access to records because of attorney-
client privilege or work product, and does not provide “non-privileged,
segregable portions” of these records, then “it is reasonable to presume
at least some portions of these records should be disclosed.”
(Pls. Br. at 22.) _,

These three claims are not recognized under Wisconsin law, and 50
they cannot proceed. Defendants’ motion for a judgment on the pleadings is
therefore appropriate. |

In the alternative, even if some or all of thesé claims may proceed,
Plaintiffs still have not identified what discovery could pqssibly yield that
would make their claims any more or less true. If Wisconsin public-records
law imboses these alleged requirements upon authorities, then Pléintiffs
should ‘ﬁle for summary judgment. They are not entitled to a fishing
expeditioﬁ if theii' theories are correct—they dre instead entitled to the

exclusive remedies provided by Wis. Stat. § 19.37.

II. Argument.

A. Plaintiffs do not dispute that the public-records law’s
exclusive remedies are provided by Wis. Stat. § 19.37.

As a preliminary, but important, foundational matter, Defendants’ brief
explained that Wis. Stat. § 19.37 provides the exclusive remedies for a
public-records law violation. (Def. Br. 8-9.) Plaintiffs acknowledge the

exclusive nature of the remedies in Wis. Stat. § 19.37. (Pl. Br. at 14-15.)



Therefore, this Court should enter judgment on Plaintiffs’ claims for
declaratory relief. (Sée Compl. at pg. 8.) Declai'atory relief is not a remedy for
a violation of the public-records law. Plaintiffs’ only available relief is that the
Court may “order release of the record,” in addition to the fees, costs, and
damages allowed. Wis. Stat. § 19.37(1)(a).

B. Plaintiffs“ cannot state a claim alleging that there might
possibly be more records out there.

.'I‘he starting point of Plaintiffs’ first claim—that Defendants did not
turn over responsive records--goes to the heart of the public-records law.
Ijefendan‘ps have already admitted that they did not turn over the July 24,
2014,' email string (July 24 Email) that is attached to Plaintiffs’ complaint.
Had Plaintiffs not mdependenﬂy obtained this record, this Court could
“order release of the record” as provided in the exclusive- remedy provisions of
Wis. Stat. § 19.37. As it stands now, however, Plaintiffs already have that
record, and so ordering Defendants to copy the fecord and provide it to
Plaintiffs would not serve the policy "behind the public-records law.
See Wis. Stat. § 19.31.1

But Plaintiffs Waht more. They do not just want the July 24 Email—

they claim there must be more records. Although they did not allege this

! Plaintiffs claim that Defendants’ version of the July 24 Email might contain
handwritten notes or different recipients. (Pl Br. at 14, n. 7.) That would be a
different record, however. Plaintiffs are again speculating that more is out there,
' Whlch is not a claim for relief under public- records law.
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argument in their Complaint, Plaintiffs ask the Court to compare Exhibits A
and B of the complaint,.and deduce that there should hqve_ been more records
pro@uc‘ed. (PL. Br. at 10.) Defendants are aware of no court decision or law
that would require this Court to compare the request and the authority’s
response, view the ﬁumber of records produced-and ’cheif type, aﬁd then
deduce that more records should be out there.

Furthér, Plaintiffs’ aliegatidn that “these facfs suggest” m.ore records
are out there fails the plausibility standard imposed by the Wisconsin
Supreme Court. Data Key Pariners v. Permira Advisers LLC, 2014 WI 86,
¢ 31, 356 Wis. 2d 665, 849 N.W.2d 693 (adopting the standard set forth in
Bell Atlantic Corp. .v. Twombly, 550 U.S. 544 (2007)). Plaintiffs’ claims about
the request and the response are not.concrete factual allegations that |
Defendants did not pfoduce specific records; instead, they are bare factual
assertions and legal conclusions that are “not entitled to be assumed true.”
See Aschroft v. Igbal, 556 U.S. 662, 681 (2009) (explaining the wambly
standard). Their claim, in short, is not a plausible claim for relief.

Finally, Defendants are aware of .no court decision or law that would
provide Plaintiffs with an opportunity to “explore the adequacy of OCI's
search and obtain other responsive records through this suit.” (PL. Br. at 12.)

If “exploring the adequacy of the search” is a recognized claim, then any



requester could file a claim based on the suspicion of more records.?2 This is
not the current state of the public-records law, and so Plaintiffs’ first claim of
relief should be dismissed.

C. Defendants were not required to identify “what and how
many records were being withheld.”

Plaintiffs’ second claim is about the adequacy of Defendants’ written
response to their public-records request. In two places in their brief, Plaintiffs
make the claim that a response must “identify what and how many records
Were being withheld.” (PL. Br. at 16, 19.) With such an argument, Plaintiffs
invite this Court to be the first court in Wisconsin to require authorities to
spell out exécﬂy what and how many records are not being produced.
This Court should decline Plaintiffs’ invitation.

The cases citéd by Plaintiff do not suppbrt the proposition that an
authority must explain “what and how many records” are being withheld.

In Portage Daily Register v. Columbia County Sheriff's Department, a

2 For example, assume an authority turned over Record #1 and that record
referenced Record #2, but the authority did not turn over Record #2. If the requester
does not know whether Record #2 exists or is in the authority’s possession, does the
requester have a cognizable claim based merely on that allegation? No., The public-
records law does not support such a claim unless the plaintiff can allege that the
authority has Record #2 in its possession, but refuses to disclose it. Otherwise,
public-records litigation would devolve into a series of claims that an authority
should hauve certain other unidentified records. See State ex rel. Gehl v. Connors,
2007 WI App 238, § 15, 306 Wis. 2d 247, 742 N.W.2d 530,(“The public records law
addresses the duty to disclose records; it does not address the duty to retain
records.”) -
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néwspaper asked for an investigative report and the sheriffs department
denied - access because .of an “open and ongoing investigation.”
2008 WI App 30, 13, 308 Wis. 2d 357, 746 N.W.2d 525. The requester in that
case asked for a ép‘eciﬁc record, and the sheriffs department denied the
request. In holding that the sheriff's explanation of its policy for withholding
the record under the balan.cing test was insufficient (i.e. “ongoing
investigation”), the ééurt did not hold that the sheriff was required to identify
“what and how many records” were being withheld. In fact, in beginning its
analysis, the court wrote “a records custodian is not required to provide a
detailed analys.is of the record and why public policy directs that it must be
withheld.” Id. 914 (quotation omitted). |

In thé next case cited by Plaintiffs, Oshkosh Northwestern County v.
Oshkosh Library Board, a library board denied access to specific motions
made at a meeting and roll ealﬂ votes. 125 Wis. 2d 480, 484, 373 N.W.2d 459
(Ct. App. 1985). The written denial simply invoked a statutory cite to the
open-ﬁleetings law, and stated that “the reason for the exemption of the
meeting carries over to the exemption of the records.” Id. The court stated
that an open-meetings exceptibn does not automatically translate into a
ﬁublic«records exception, ahd therefore, the written denial was insufficient.
Id. at 485. Again, the court did not conclude that the authority had to identify

exactly “what and how many” records were Being withheld.
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The final case cited by Plaintiffs in this section, Beckon v. Emery, is not
about the publlic-records law, but about a predecessor statute. 36 Wis. 2d 510,
1563 N.W.2d 501 (1967). The case is about a traffic ticket and the police
department’s refusal to allow accéss to the ticket without explanation:
“No reason was given by the police chief for such refusal.” Id. at 513.
The portion of Beckon quoted by Plaintiffs discusses a previous case, Stale ex
rel. Youmans v. Owens, 28 Wis. 2d 672, 137 N.W.2d 470, 139 N.W.2d 241
(1965), in which the police chief, “without giving any reason whatsoever,
denied the right of iﬁspection.” Id. at 517. Youmans and Beckon alike simply
~ stand for the proposition that an authority must explain why a records
request is being denied, not that an authority must describe “what and how
many” records were withheld.

Defendants do not dispute that they must explain the reasons for their
denial. Defendants’ respoﬁse is' attached to the Complaint, and the Court
may assess the completeness of the response as a matter of law. (Cqmpl. at
Ex. C.) But an authority is not required to explain the details of the factual
reasons surrounding the denial, including “what and how many” records are
withheld. See Hempel v. City of Barabbo, 2005 WI 120, 9 79, 284 Wis. 2d 162,
699 N.W.zd 551 (“the statute does not reéuire the records custodian to give

facts supporting the reasons for its denial.”)



In the end, Plaintiffs find no support in the caselaw or text of the
public-records law for the proposition that Defendants should have included
“an estimate of the number of records ﬁithheld—ﬁve? fifty? five hundred?—
and a description of the nature of the records withheld. . . .” (PL. Br. at 20.)
Because there is no legal support for this novel theory of liability, this claim
should be dismissed.

D. Plaintiffs have not stated a claim for failure to segrégate.

In their final claim, Plaintiffs argue that authorities must segregate
information as provided by Wis. Sfat. § 19.36(6). This is true. “If a record
contains inform‘ation that is subject to disclosure . . . and information that is
not subject to discloéure,” then the authority must redact or otherwise
provide the portioﬁs that must be disclosed. Id. But apart from the éonclusory
allegation that this requirement exists and that Defendants did not segregate
records (Compl. at 8, §4), Plaintiffs do not allege any facts that would support
such a conclusory statement. For example, Plaintiffs do not allege that there
were, in fact, non-privileged portion.s‘ of recorldsw that should have been
produced.

Plaiﬁtiffs’ brief solves the puzzle of this allegation: they are just
guessing. “Ev;eh Wii;hout lknowing_ exactly what these documents are,” the
Complaint explains, “it is reasonable to presume at least some portions of

these recordé should be disclosed . . . .7 (PI. Br. at 22.) By way of example,
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Plaintiffs say that “dates and sender and recipient” information might not be
privileged infprmation, and so therefore, Defendants should have turned over
at least that informatioﬁ.

From the face of the complaint, however, there are no allegations about
“dates and sender and recipient” information. These aliegafions appear
nowhere in the complaint—only in the brief. But even if Plaintiffs did make
allegations, their claim would still be speculative. Plaintiffs are speculating
that Defendants’ records might have “dates .and sender and recipient”
information, and that the information Was not subject to applicable
privileges. Ijnder Plaintiffs’ theory, therefore, an authority could never
'completeiy deny access to a record. There is always something that could be
disclosed, even if it is a date or a heading. No case makes such a holding, and
if éccepted,' such a theory would turn each public-records request into an
overly burdensome redaction exercise. The goal of providing citizens the
“oreatest possible information regarding the affairs of | gove.rr'xment,”‘
Wis. Stat. § 19.31, would be bogged down and delayed by a new court-
ii:nposed requiren;ént' to create mountains of blacked-out -government
docﬁments for requesters. Such a rule would not advénce the goals of the

public-records law.



E. Even if some of Plaintiffs’ claims survive, discovery is not
appropriate. |

Plaintiffs do not explain what facts they might discover that could
make their three claims any more or less true.® The claims as pled by
Plaintiffs set up a series of binary choices: either Defendants ﬁnust provide
again the July 24 Eméﬂ, or not; either Defendants did not adequately explain
the bésis for t-}-leir denial and'therefore the records must be released, or not;
either Defendants must provide fully redacted pages of attorney-client
communications, or not. Under the theories espoused by Plaintiffs, discovery
does not make these claims more or less true—either the law requires what
Plaintiffs claim or not. No amount of discovery will assist in their claims, and
therefore a protective order is appropriate in the event that this case
proceeds in part. |

III. Conclusion.

Plaintiffs have asserted three separate legal theories under the
public-records law that appear nowhere in the caselaw or text of the statute.
These claims, therefore, should be dismissed. Even if this case can go forward
with some remainixlg‘ claims, however, Plaintiffs should not be permitted to

engage in a fishing expedition through discovery. If Plaintiffs have stated

3 Plaintiffs claim discovery is needed to “evaluate whether Defendants improperly
withheld responsive records . . . .” (Pl Br. at 25.) No case provides this type of
double-checking as a potential remedy under the public-records law. :
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claims upon Which‘rélief can be granted, Plf;).intiffs should move for summary
judgment and,Défendants can respond. Then the Court can consider whether
the exclusive remedies under Wis. Stat. § 19.37 can be applied to this case in
any meaningful way.

Defendants_ respectfully request that their motion for a judgment on
the pleadings be granted in full.

Dated this 1st day of April, 2015.

Respectfully submitted,

BRAD D. SCHIMEL
Attorney General

{

YANTEL P. LEXNINGTON
Assistant Attorney General
State Bar #1088694

Attorneys for Defendants

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 267-8901

(608) 267-2223 (Fax)
lenningtondp@doj.state.wi.us
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