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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WISCONSIN 

 
FREEDOM FROM RELIGION 
FOUNDATION, INC.,  
 

Plaintiff,  
 
v. 
 
DOUGLAS SHULMAN, COMMISSIONER 
OF THE INTERNAL REVENUE SERVICE,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Case No. 12-CV-818 

REPLY IN SUPPORT OF UNITED STATES’ MOTION TO DISMISS 
 

Freedom From Religion Foundation, Inc. (“FFRF”) opposes the government’s motion to 

dismiss by asking this Court to disregard the rules of judicial restraint and conclude that 

“discrimination itself confers standing.” Indeed, FFRF essentially asks this Court to adopt a new 

standard that would confer standing on virtually any would-be litigant wishing to generally 

challenge tax laws. FFRF has not suffered any concrete or particularized injury fairly traceable 

to the action (or inaction) it challenges. As a result, FFRF has failed to refute our argument that 

the organization lacks standing to challenge the IRS’s enforcement of 26 U.S.C. § 501(c)(3).1 

In addition, FFRF has failed to cite a statute that effectively waives the United States’ 

sovereign immunity here. While FFRF argues that the Administrative Procedure Act (“APA”) 

provides the necessary waiver, the APA does not waive sovereign immunity where the plaintiff 

has not suffered any legal injury. 

  

                                                 
1 All statutory references refer to the Internal Revenue Code (26 U.S.C.), unless otherwise 
noted. 
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I. FFRF LACKS STANDING TO MAINTAIN THIS ACTION. 

FFRF does not provide this Court with any reason to conclude that it has standing here. 

Notably, FFRF does not contend:  

• that it has received any specific treatment at the hands of the IRS; 

• that it has been denied any treatment that it has sought from the IRS; 

• that there is any factual nexus between its status as a tax-exempt entity and the 

declaration and injunction it seeks; 

• that it is entitled to any other treatment with respect to its tax-exempt status; 

• that it has suffered any present injury to its ability to carry out its mission;  

• that it would have taken, or intends to take, any course of conduct but for the challenged 

“policy of non-enforcement”; 

• that it would have tried to engage in any political activity but for the restrictions in § 

501(c)(3) (see Brief in Opposition to Government’s Motion to Dismiss, Doc. 14, (“Pl’s 

Br.”) at 5; Complaint, ¶ 6); or 

• that its status or activities would change as a result of either a favorable or an 

unfavorable judgment in this case. 

Indeed, the only factual allegations regarding FFRF in the “Statement of Alleged Facts 

and Claims” are that it is a tax-exempt organization under § 501(c)(3), with membership in 

various states. (Pl’s Br. at 5.) As a result, FFRF has not suffered any concrete, particularized 

injury that is fairly traceable to any challenged government action that could be redressed by a 

favorable judgment in this case, and the Complaint should be dismissed. 
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A. FFRF Cannot Dispense With The Concreteness And Particularity 
Requirements. 
 

FFRF has not identified an invasion of any concrete or particular right in this case. 

Instead, FFRF contends that it is entitled to seek a judicial adjudication to require the IRS to 

audit religious organizations, even though FFRF does not allege any wrongdoing by the IRS as 

to its own treatment. FFRF ignores ample court cases that have acknowledged the 

constitutionality of various provisions which provide treatment that distinguishes on the basis of 

religion, including provisions of the tax code as well as other laws. See, e.g., Gonzales v. O 

Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 424 (2006) (upholding 

constitutionality of Religious Land Use of Institutionalized Persons Act); Cutter v. Wilkinson, 

544 U.S. 709, 715 (2005) (upholding constitutionality of Religious Freedom Restoration Act); 

Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 

U.S. 327, 336 (1987) (upholding constitutionality of exemptions to religious organizations from 

Title VII’s prohibition against discrimination in employment on the basis of religion alone); 

Zorach v. Clauson, 343 U.S. 306, 308 (1952) (exempting public school students from 

compulsory education laws to receive religious instruction away from school is not violative of 

Establishment Clause); Arver v. United States, 245 U.S. 366, 389-90 (1918) (exempting 

ministers of religion and theological students from draft is not violative of the Constitution); 

Templeton v. Commissioner, 719 F.2d 1408 (7th Cir. 1983) (exempting services performed by a 

minister from self-employment taxes for services does not violate the First or Fifth 

Amendments); Droz v. Commissioner, 48 F.3d 1120 (9th Cir. 1995) (concluding statute that 

denied self-employment Social Security tax exemption to taxpayer who had religious objections 

to Social Security system, but did not belong to religious organization with its own welfare 
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system, did not discriminate among religions in violation of Establishment Clause and did not 

violate taxpayer’s equal protection rights); Bethel Baptist Church v. United States, 822 F.2d 

1334, 1341-42 (3d Cir. 1987) (concluding that denial of the exemption from self-employment 

taxes for non-ministers does not violate Free Exercise Clause, Establishment Clause, or equal 

protection rights). 

FFRF has not identified a case that requires this Court to recognize standing where the 

only allegations of injury concern the treatment of third parties without any present or future 

effect on the plaintiff. The existence of a general disparity in one’s treatment, without more, is 

not a judicially cognizable injury. To recognize FFRF’s Complaint as alleging an injury would 

thus contravene the doctrine of standing, a doctrine intended to impose limits on the exercise of 

judicial power. That is because courts vigorously enforce the requirement that a concrete injury 

of such differential treatment be accorded to the plaintiff in order for a case to be subject to 

judicial adjudication. Thus, this Court should find that FFRF lacks standing to seek redress of a 

purely psychic injury absent some concrete right that has been invaded. 

Though FFRF suggests that “non-exempt taxpayers have standing to challenge the 

constitutionality of tax code exemptions,” (Pl’s Br. at 20), the Supreme Court has specifically 

denied this contention recently, holding that state taxpayers do not have standing to challenge 

the constitutionality of a tax credit because those taxpayers have not suffered an injury, even 

accepting the contention that such tax credits overwhelmingly supported sectarian religious 

schools. Ariz. Christian Sch. Tuition Org. v. Winn, — U.S. —, 131 S. Ct. 1436, 1442 (2011) 

(hereafter, “ACSTO”). Likewise, an injury was suffered by the plaintiffs in Texas Monthly v. 
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Bullock, 489 U.S. 1 (1989) and Finlator v. Powers, 902 F.2d 1158 (4th Cir. 1990)2 because in 

both cases the sales taxes at issue had been paid by the plaintiffs.  

And contrary to FFRF’s characterization of Texas Monthly as providing standing 

whenever any statute is “underinclusive,” in Texas Monthly the Supreme Court premised its 

holding on the notion that “[a] live controversy persists over Texas Monthly’s right to recover 

the $149,107.74 it paid, plus interest.” Texas Monthly, 489 U.S. at 8; see also ACSTO, 131 S. 

Ct. at 1440 & 1449 (citing Texas Monthly and describing the case as follows: “finding standing 

where a general interest magazine sought to recover tax payments on the ground that religious 

periodicals were exempt from the tax” (emphasis added)). 

FFRF cites cases where courts have held that a commonly shared injury does not render 

the injury non-concrete. (Pl’s Br. at 17-19.) However, in each of these cases, the plaintiff had 

standing because some concrete right was in controversy, and that right had been subjected to 

some government treatment that a court could analyze from a factual standpoint. Compare Pl’s 

Br. at 17-19 with FEC v. Akins, 524 U.S. 11, 19-23 (1998) (standing found by virtue of 

Congressionally created right of action in Federal Election Campaign Act, § 437g, and present 

injury to plaintiff’s ability to obtain relevant information); Lac Du Flambeau Band of Lake 

Superior Chippewa Indians v. Norton, 422 F.3d 490, 496 (7th Cir. 2005) (present economic 

injury to plaintiff-competitor tribe in higher cost of capital).  

For example, in United States v. Students Challenging Regulatory Agency Procedures 

(SCRAP), 412 U.S. 669, 687-89 (1973), the Supreme Court in dicta acknowledged that standing 

should not be denied where the particularity requirement was met even if the injury was shared 

in common with others, yet denied standing to the plaintiffs on the grounds that they had not 
                                                 
2 Finlator v. Powers was implicitly overruled by the Supreme Court’s holding in ACSTO, 
and was not even mentioned in the dissent’s survey of cases. 
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suffered any injury more concrete than their desire to see the government act in a manner that 

conformed to their wishes. See id. at 689 (“A plaintiff must allege that he has been or will in 

fact be perceptibly harmed by the challenged agency action, not that he can imagine 

circumstances in which he could be affected by the agency’s action.”). 

B. This Case Does Not Present A Valid Pre-Enforcement Challenge. 
 

FFRF cites various cases for the proposition that a plaintiff may bring a pre-enforcement 

challenge to the constitutionality of a statute. (Pl’s Br. at 13-14.) However, that line of cases 

does not afford FFRF standing in this case as FFRF has neither suffered some present injury nor 

alleged that it would engage in some protected conduct were it not for some challenged 

prohibition. As a result, each of the cases cited by FFRF is readily distinguishable from the case 

at hand.   

FFRF attempts to characterize the factual context of this case as “differential treatment,” 

even though FFRF does not deny that FFRF has actually received no discriminatory treatment 

or enforcement at all with respect to its tax-exempt status. Instead, FFRF simply alleges that 

“discrimination itself gives rise to standing,” (Pl’s Br. at 16) and that it “is similarly situated to 

churches and religious organizations that otherwise are preferentially excluded from the 

restrictions of § 501(c)(3).” (Pl’s Br. at 17.) Plaintiff does not identify any concrete injury that it 

has suffered and instead alleges that “a person need not risk sanctions before bringing a pre-

enforcement challenge. The existence of a statute or regulation implies a clear threat to enforce, 

so a pre-enforcement challenge is proper under Article III.” (Pl’s Br. at 13) (citing Goldhammer 

v. Nagoad, 621 F.3d 581, 586 (7th Cir. 2010); Bauer v. Shepard, 620 F.3d 704, 708 (7th Cir. 

2010); Majors v. Abell, 317 F.3d 719, 721 (7th Cir. 2003)).  

Case: 3:12-cv-00818-lsa   Document #: 16   Filed: 06/05/13   Page 6 of 14



 7 

Contrary to FFRF’s characterization, however, each of those cases required actual, 

concrete action on the part of the plaintiffs in order to confer standing. For example, in 

Goldhammer v. Nagoad, the U.S. Court of Appeals for the Seventh Circuit denied standing to 

plaintiffs who were arrested pursuant to a criminal statute that penalized individuals who failed 

to disperse upon the order of a police officer, even though they had not been disorderly, as the 

statute requires. 621 F.3d at 583. Plaintiffs, who regularly participated in peaceful political 

demonstrations, asserted that this arrest, and the fear of future arrests, gave them the right to 

pre-emptively seek an injunction against enforcement of the failure-to-disperse statute. Id. The 

Court held that plaintiffs lacked standing to bring a claim for injunctive relief because the 

challenged statute had not in fact been applied to them. Id. at 587 (citing Majors and adopting 

the approach of PeTA v. Rasmussen, 298 F.3d 1198, 1203 (10th Cir. 2002), which held that 

“plaintiffs lacked standing to bring a facial challenge to a law that did not apply by its terms to 

their desired conduct”). Thus, Goldhammer clearly undermines FFRF’s claim for standing. 

In Bauer v. Shepard, the court held that judges had standing to challenge certain speech 

restrictions on judges who demonstrated their intent to engage in conduct that would violate the 

challenged provisions of the Indiana Code of Judicial Conduct. 620 F.3d at 708. The judges 

were individuals who clearly fell within the ambit of the challenged law, and had an injury in 

their hampered ability to engage in the arguably protected conduct proscribed by the challenged 

Code. Here, by contrast, FFRF has affirmatively demonstrated that it has no intention or desire 

to engage in the conduct proscribed by § 501(c)(3), undermining their contention that they may 

preemptively challenge a law before it is applied to them. Moreover, Bauer only came in the 

wake of Indiana Right to Life, Inc. v. Shepard, 507 F.3d 545 (7th Cir. 2007), in which the U.S. 

Court of Appeals for the Seventh Circuit held that the plaintiff organization lacked standing to 
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challenge the constitutionality of the exact same provisions because there was no evidence of 

any enforcement action as to the plaintiff or any other individual so as to impair the plaintiff’s 

rights to listen. Indiana Right to Life, 507 F.3d at 549-50. Thus, Indiana Right to Life is on all 

fours with the present case in that an organization that has not had any actual, factual treatment 

or injury by virtue of some challenged policy lacks standing. 

The same holds true for Majors v. Abell, wherein the U.S. Court of Appeals for the 

Seventh Circuit explained that pre-enforcement challenges require an actual threat of 

prosecution of protected conduct that the plaintiff intends to take. “[T]he threat is latent in the 

existence of the statute. Not if it clearly fails to cover his conduct, of course.” Majors, 317 F. 3d 

at 721. Thus, because the only “threat of prosecution” (i.e., the revocation of its tax-exempt 

status) identified by FFRF would exist in the course of conduct they explicitly claim to not 

prefer, FFRF’s reliance on Majors v. Abell is misplaced. 

Brandt v. Village of Winnetka, 612 F.3d 647 (7th Cir. 2010) does not contradict this 

conclusion. There, the plaintiff had standing by virtue of the alleged present injury to plaintiff’s 

ability to attract political candidates to his house as a result of the challenged statute. See id. at 

649. As with Majors, the injury in Brandt depended on the expressed intention of the plaintiff to 

engage in constitutionally protected conduct that was proscribed by the challenged statute. 

FFRF also relies on Lac Du Flambeau Band of Lake Superior v. Norton, 422 F.3d 490, 

498 (7th Cir. 2005). In Lac Du Flambeau Band, the U.S. Court of Appeals for the Seventh 

Circuit, on a motion to dismiss, found that the plaintiff Indian tribe suffered a present economic 

injury in the form of increased costs of obtaining capital financing as a result of the challenged 

government action. 422 F.3d at 498. The court explained that “[p]resently felt economic 

pressure” is sufficiently particular as an injury for standing purposes – an explanation that lends 
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no support to FFRF’s implication that discrimination itself is sufficient absent some more 

concrete future injury.  

Thus, the law surrounding pre-enforcement challenges is clear: a plaintiff must have 

either suffered some present harm as a result of imminent future enforcement or assert that he or 

she would have engaged in some constitutionally protected conduct but for the challenged 

government practice. FFRF has failed to show either. In fact, FFRF has specifically alleged that 

it does not seek to change its conduct – now or in the future, including engaging in any political 

activity. (Pl’s Br. at 5.) Nor has FFRF alleged that it presently suffers any harm or impairment 

as a result of a future injury that is likely to occur by operation of any statute or government 

policy. Instead, FFRF asks this Court to find that FFRF has standing because of some nebulous 

and factually untethered notion of “discrimination itself.”  The standing doctrine requires this 

Court to refuse that invitation. 

C. FFRF Has Not Established Traceability. 
 

Despite the fact that the United States argued that FFRF has failed to demonstrate how 

its status has in any way been affected by any challenged policy or statute, FFRF did not 

respond to this argument or otherwise satisfy its burden to establish each element of standing. 

The fact that FFRF purports to mount a pre-enforcement challenge does not affect the 

traceability requirement. Rather, traceability is a critical factor lacking in FFRF’s challenge: 

because FFRF has not shown that it intends to conduct any activity that would be governed by 

any challenged policy, or which would be affected by the procedure for initiating church tax 

inquiries provided for in § 7611, FFRF has failed to establish either traceability or a likely 

injury in fact. 
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D. Nullification Is Not An Appropriate Remedy. 
 

Despite FFRF’s lengthy contentions regarding the use of nullification as a remedy in 

certain constitutional challenges, such a remedy would nonetheless fail to redress any judicially 

cognizable injury. No court order would redress any probable or present injury that could give 

rise to a pre-enforcement challenge, as discussed above. For example, such an order would not 

permit FFRF to engage in any more political activity or other protected conduct than it already 

engages in or even seeks to engage in. 

Moreover, FFRF ignores the main problem with nullification as a remedy in this case: 

such a remedy is judicially impracticable. FFRF has not provided any authority regarding this 

Court’s ability to supervise or make decisions regarding the enforcement of § 501(c)(3) or how 

to allocate scarce agency resources. Such decisions are entrusted to executive agencies, while 

courts adjudicate concrete controversies over the rights of the litigants. Heckler v. Chaney, 470 

U.S. 821, 831-32 (1985). As a result, this Court should decline FFRF’s attempt to use this Court 

to invade the province of the executive branch. 

E. The Doctrine Of Prudential Standing Bars This Suit. 
 

The doctrine of prudential standing also bars this suit – and FFRF’s opposition brief 

does not contradict that conclusion. FFRF analyzes the doctrine of prudential standing as though 

the only relevant question is whether its Complaint alleges a constitutional violation. FFRF cites 

to a litany of cases that involved challenges to the constitutional validity of statutes that 

arguably limited speech in one way or another.  None involved a challenge to an allegedly 

discriminatory “enforcement policy” of the type at issue here. Compare Pl’s Br. at 37-38 with 

R.A.V. v. St. Paul, 505 U.S. 377, 380 (1992) (involving challenge to bias-motivated city crime 

ordinance); Citizens United v. FEC, 558 U.S. 310, 322 (U.S. 2010) (involving challenge to the 
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facial validity of 2 U.S.C. § 441b of the Bipartisan Campaign Reform Act of 2002); Brown v. 

Entm’t Merchs. Ass’n, 131 S. Ct. 2729, 2738 (2011) (considering whether a California law 

imposing restrictions on violent video games comports with the First Amendment); City of 

Ladue v. Gilleo, 512 U.S. 43, 45 (1994) (considering whether a city ordinance that permitted 

commercial establishments, churches, and nonprofit organizations to erect certain signs that are 

not allowed at residences violated resident’s right to free speech); Saieg v. City of Dearborn, 

641 F.3d 727, 730 (6th Cir. 2011) (considering whether certain leafleting restriction violated 

First Amendment right to free speech, freedom to associate, free exercise of religion, and equal 

protection rights); Ripplinger v. Collins, 868 F.2d 1043, 1046 (9th Cir. 1989) (involving 

challenge to Arizona obscenity regulation scheme as unconstitutional on its face); Arkansas 

Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 223 (1987) (involving First Amendment 

challenge to state sales tax statute that taxed general interest magazines, but exempted 

newspapers and religious, professional, trade, and sports journals). Contrary to the general sort 

of First Amendment challenges cited by FFRF, this case implicates the ordering of executive 

enforcement priorities, a factor which is relevant to the prudential standing inquiry. Because 

FFRF seeks to have this Court supervise the IRS’s enforcement decisions in its request for 

injunctive and declaratory relief, this is precisely the type of lawsuit that this Court should 

refuse to adjudicate for prudential reasons. 

II. THE ADMINISTRATIVE PROCEDURE ACT DOES NOT WAIVE THE 
UNITED STATES’ SOVEREIGN IMMUNITY. 

 
FFRF argues that the Administrative Procedure Act (“APA”), specifically 5 U.S.C. § 

702, waives the United States’ sovereign immunity in this case.  
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But FFRF fails to address our argument that the APA does not waive sovereign 

immunity because FFRF does not have standing to sue upon any of the claims made in the 

Complaint, or for any of the relief requested therein. Califano v. Sanders, 430 U.S. 99, 107 

(1977) (“the APA does not afford an implied grant of subject-matter jurisdiction”). Indeed, the 

APA’s reference to persons “adversely affected or aggrieved” has been interpreted to 

encompass only those who would otherwise have standing to challenge an agency decision. See 

Doe v. Chao, 540 U.S. 614, 624-25 (2004) (citing Director, Office of Workers’ Compensation 

Programs v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 126 (1995). Thus, for 

the APA to operate as a waiver of sovereign immunity, a plaintiff must allege an injury in fact 

sufficient to provide Article III standing to sue. Apter v. Richardson, 510 F.2d 351, 353 (7th 

Cir. 1975). In short, invoking the APA does not cure FFRF’s failure to show that it has 

standing, and does not waive sovereign immunity in this case.3 

CONCLUSION 
 

 For all of the foregoing reasons, and for those reasons set forth in the government’s 

opening brief, FFRF’s Complaint should be dismissed. 

  

                                                 
3 In Michigan v. United States Army Corps of Eng’rs, 667 F.3d 765, 769 (7th Cir. 2011), 
the court stated that “the conditions of § 704 affect the right of action contained in the first 
sentence of § 702, but they do not limit the waiver of immunity in § 702’s second sentence.”  
The government recognizes that this conclusion is directly at odds with the argument set forth at 
pages 24 and 25 of its opening brief.  While the holding in Michigan substantially relied on 
Veterans for Common Sense v. Shinseki, 644 F.3d 845 (9th Cir. 2011), a case that was reheard 
en banc and is no longer precedential authority in the Ninth Circuit, and the U.S. Court of 
Appeals for the Seventh Circuit has not ruled on the efficacy of Michigan in light of the reversal 
of Veterans for Common Sense, the government regrets failing to discuss Michigan in its 
opening brief.  The government does not seek to advance arguments in this Court that have been 
foreclosed by binding precedent, however, the government reserves the right to re-visit this  
argument should this case reach the U.S. Court of Appeals for the Seventh Circuit. 
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Dated: June 5, 2013    Respectfully submitted, 
 

/s/ Richard G. Rose                                   
RICHARD G. ROSE 
District of Columbia Bar Number: 493454 
U.S. Department of Justice 
Tax Division 
Post Office Box 7238 
Ben Franklin Station 
Washington, D.C.  20044 
Telephone: (202) 616-2032 
Facsimile: (202) 514-6770 
E-mail: richard.g.rose@usdoj.gov 
                     
/s/ Richard Adam Schwartz             
RICHARD ADAM SCHWARTZ 
California Bar Number: 267469 
U.S. Department of Justice 
Tax Division 
Post Office Box 683 
Washington, D.C. 20044 
Telephone: (202) 307-6322 
Fax: (202) 307-0054 
E-mail: richard.a.schwartz@usdoj.gov 
 
Counsel for Defendant 
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CERTIFICATE OF SERVICE 
 
 I certify that, on June 5, 2013, service of the foregoing REPLY IN SUPPORT OF 

UNITED STATES’ MOTION TO DISMISS was made upon Plaintiff by filing it with the Clerk 

of Court using the CM/ECF system. 

 
/s/ Richard G. Rose                                   
RICHARD G. ROSE 
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