FREEDOM FROM RELIGION foundation

P.O. BOX 750 * MADISON. W] 53701 + (608) 256-8900 - WWW.FFRF.ORG

January 10, 2018

SENT VIA EMAIL AND U.S. MAIL:
rod.gardin@eastporter.k12.in.us

Dr. Rod Gardin

Superintendent

East Porter County School Corporation
502 E College Ave.

Kouts, IN 46347

Re: Religious 1nstruction during school day

Dear Superintendent Gardin:

I am writing on behalf of the Freedom From Religion Foundation regarding a
constitutional violation occurring at Kouts Middle/High School. FFRF is a
national nonprofit organization with 30,000 members across the country,
including more than 400 members in Indiana. FFRF’s purposes are to protect
the constitutional principle of separation between state and church, and to
educate the public on matters relating to nontheism.

Several concerned District parents contacted us to report that two pastors
from Heartland Christian Church lead voluntary religious education during

the lunch period though a program called “Elevate” that was previously held
after school.

It is inappropriate and unconstitutional for the District to offer religious
leaders access to befriend and proselytize students during the school day on
school property. No outside adults should be provided carte blanche access to
minors—a captive audience—in a public school. This predatory conduct is
inappropriate and should raise many red flags. The District cannot allow ifs
schools to be used for religious instruction during the school day. We write to
request assurances that this practice will be stopped immediately.

It is a fundamental principle of Establishment Clause jurisprudence that a
public school may not advance, prefer, or promote religion. See generally Lee
v. Weisman, 505 U.S. 577 (1992); Wallace v. Jaffree, 472 U.S. 38 (1985);
Epperson v. Arkansas, 393 U.S. 97 (1967); Sch. Dist. of Abington Twshp. v.
Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370 U.S. 421 (1962).

Dan Barker and Annic Laurie Gaylor, Co-Presidents



It is illegal for public schools to allow adults to lead religious instruction on
school property during the school day. Nearly seventy years ago, the Supreme
Court ruled that a program that permitted religious instruction on school
erounds violated the Establishment Clause. See Ill. ex rel. McCollum v. Bd. of
Educ., 333 U.S. 203 (1948).

Allowing church representatives access during school hours to proselytize
students is a violation of the Establishment Clause. Federal courts have
protected public school students from overreaching outsiders in similar
situations. See, e.g., Berger v. Rensselaer School District, 982 F.2d 1160 (7th
Cir. 1993) (holding that distribution of bibles by Gideons in school viclated
Establishment Clause). Courts have also granted injunctions against schools
for their complacency in such situations. See, e.g., Roark v. S. Iron R-1 Sch.
Dist., 540 F. Supp.2d 1047, 1059 (E.D. Mo., 2008); upheld in relevant part by
573 F.3d 556, (8th Cir. 2009) (holding that school policy allowing evangelical
Christian organization to distribute bibles in school violated Establishment
Clause).

This practice demonstrates an unlawful preference not only for religion over
non-religion, but also Christianity over all other faiths. When a school
provides a classroom for church representatives to promote religion to
students, it unconstitutionally entangles itself with a religious message—in
this case, a Christian message. This practice alienates those non-Christian
students, teachers, and members of the public whose religious beliefs are
inconsistent with the message being disseminated by the school. Public
schools are not an appropriate place for outside adults to lead religious
instruction. A school’s assistance of this practice constitutes “a utilization of
the tax-established and tax-supported public school system to aid religious
groups to spread their faith.” McCollum, 333 U.S. at 210.

Our organization was a litigant in a case where a public school district
allowed religious groups to teach in the public schools. In Doe v. Porter, 88
F.Supp.2d 904 (E.D. Tenn. 2002), we challenged the practice of allowing
religious instruction by an outside group in a Tennessee public school. In
affirming the unconstitutionality of the practice, the Sixth Circuit found that
there was no secular purpose to the program, the program communicated a
message of government endorsement of religion, and the program fostered
excessive entanglement between the state and religion, thus failing all three
prongs of the so-called Lemon test. Doe v. Porter, 370 F.3d 558 (6th Cir.
2004).

Please note that it makes no difference that students are not required to
attend this religious instruction. Voluntariness does not excuse a
constitutional violation. See, e.g., Lee, 505 U.S. at 596 (“It is a tenet of the



First Amendment that the State cannot require one of its citizens to forfeit
his or her rights and benefits as the price of resisting conformance to state-
sponsored religious practice.”); Abingion Sch. Dist. v. Schempp, 374 U.S. 203,
288 (1963) (Brennan, J., concurring) (“. . . the availability of excusal or
exemption simply has no relevance to the establishment question . . ..”). The
1948 case cited above, McCollum v. Bd. of Educ., also involved outside adults
leading voluntary religious instruction in a public school during the school
day. The school in that case required parental permission slips for the
religion classes, but that did not affect the Supreme Court’s analysis.

Pastors cannot be allowed to lead religious instruction in a District school.
We request that the District immediately discontinue allowing the Elevate
program to operate during the school day. Please inform us promptly in
writing of the steps the District takes to remedy this constitutional concern.

Sincerely,

'- .lf%yan D. Jayne
Staff Attorney



