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Plaintiff is Daniel Barker.  Defendants are Father Patrick Conroy, Elisa 

Aglieco, Karen Bronson, Paul Ryan, and the United States House of 

Representatives.  No Intervenors or Amici appeared before the District Court.   

(1) Parties in This Court: 
 

 Same as above.  As of now, no Intervenors or Amici have appeared in 

this Court. 

(B) RULING UNDER REVIEW. 
 

Order entered on October 11, 2017 dismissing Plaintiff’s Complaint, based 

upon Memorandum Opinion, also entered on October 11, 2017. 

(C) RELATED CASES. 
 

The case on appeal has not previously been before this Court or any court 

other than the District Court from which this appeal arises.  Counsel is not aware 

of any other related cases currently pending in this Court or in any other court. 

BOARDMAN & CLARK LLP 
 

/s/ Richard L. Bolton 

Richard L. Bolton 

Federal Bar No. WI0034 

Boardman & Clark LLP 

1 S. Pinckney St., Ste. 410 

Madison, WI 53701-0927 

(608) 257-9521 

Attorneys for Appellant Daniel Barker 
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USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 2 of 50

(Page 2 of Total)



ii 

TABLE OF CONTENTS 

 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES ............. i 

TABLE OF AUTHORITIES ................................................................................... iv 

I. JURISDICTIONAL STATEMENT. ............................................................... 1 

II. ISSUES PRESENTED FOR REVIEW ........................................................... 1 

III. STATEMENT OF THE CASE. ...................................................................... 2 

A. Nature Of Case And Procedural History. ......................................................2 

B. Statement Of Alleged Facts. .............................................................................3 

1. Background of parties. ................................................................ 3 
2. Chaplain Conroy Refuses To Allow Barker To Deliver An 

Invocation Even Though He Meets The Chaplain’s 

Requirements. ............................................................................. 4 
3. The House Chaplain Has A Policy And Practice Of Approving 

Guest Chaplains Who Have Been Overwhelmingly Christian. .. 7 
4. The House Chaplain’s Policies And Practices Needlessly 

Restrict And Inhibit Minority Believers And Nonbelievers 

From Delivering Guest Invocations. ........................................... 8 
5. Even Though Chaplain Conroy’s Requirements Are Inherently 

Discriminatory Against Non-Religious And Minority Religions, 

Barker Met All Three. ............................................................... 10 
6. Chaplain Conroy Denied Barker Permission To Deliver A 

Guest Invocation Because He Is Non-Religious. ..................... 12 
7. Chaplain Conroy Used The Three Unwritten Requirements As 

A Pretext For Excluding Barker, But Has Not Enforced These 

Requirements To Exclude Religious Invocation-Givers. ......... 13 
 

C. District Court’s Reasoning For Dismissal. .................................................16 

IV. SUMMARY OF ARGUMENT. ....................................................................17 

V. ARGUMENT. ................................................................................................19 

A. Standard Of Review. ........................................................................................19 

B. Barker’s Injury Is Attributable To The Actions Of Chaplain Conroy, 

Who Was A Cause Of Barker’s Injury. .......................................................20 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 3 of 50

(Page 3 of Total)



iii 

1. Standing Requires Injury Traceable To Chaplain Conroy. ...... 21 
2. The District Court Misapprehended And Misapplied The Test 

For Causation. ........................................................................... 22 
3. The District Court Refused To Accept The Detailed Allegations 

And Reasonable Inferences Of Barker’s Complaint. ............... 28 
 

C. A Program Of Guest Invocation-Givers That Intentionally 

Discriminates Against Nonbelievers Violates The Establishment 

Clause. ..................................................................................................................29 

1. Intentional Discrimination Among Potential Invocation-Givers 

Is Prohibited. ............................................................................. 29 
2. Discrimination Against Nonbelievers Also Is Prohibited By The 

Establishment Clause. ............................................................... 31 
3. Invocations By NonBelievers Fully Satisfy The Ceremonial 

And Solemnizing Purpose Of Legislative Invocations. ............ 34 
4. Chaplain Conroy Intentionally Discriminated Against 

Barker. ....................................................................................... 36 
5. Precedent Supports The Requirement Of Neutral Selection 

Procedures For Guest Invocation-Givers. ................................. 37 
 

IV. CONCLUSION. .............................................................................................42 

CERTIFICATE OF COMPLIANCE .......................................................................43 

CERTIFICATE ON SERVICE ................................................................................44 

 

  

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 4 of 50

(Page 4 of Total)



iv 

TABLE OF AUTHORITIES  

Cases 

Abdelfattah v. U.S. Dept. of Homeland Security, 787 F.3d 524,  

532-33 (D.C. Cir. 2015) .......................................................................................19 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) ............................................................20 

Barr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004) ..........................................19 

Califano v. Westcott, 443 U.S. 76, 89 (1979) ..........................................................28 

Coalition For Underground Expansion v. Mineta, 333 F.3d 193,  

198 (D.C. Cir. 2009) .............................................................................................20 

Epperson v. Arkansas, 393 U.S. 97, 104 (1968) ......................................................32 

Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985) ........................................32 

Feldman v. Federal Deposit Ins. Corp., 879 F.3d 347, 351 (D.C. Cir. 2018) ........28 

Fields v. Speaker of the Pennsylvania House of Representatives,  

251 F.Supp.3d 772 (M.D. Pa. 2017) ............................................................. 38, 39 

Florida Audubon Society v. Bentsen, 94 F.3d 658,  

663-64 (D.C. Cir. 1996) ................................................................................ 23, 27 

Heckler v. Mathews, 465 U.S. 728 (1984) ........................................................ 23, 28 

Hernandez v. Commissioner, 490 U.S. 680, 696-97 (1989) ....................................35 

Kaufman v. McCaughtry, 419 F.3d 678, 681-82 (7th Cir. 2005) ............................33 

Kurtz v. Baker, 829 F.2d 1133, 1138 (D.C. Cir. 1987)............................... 22, 24, 25 

Larson v. Valente, 456 U.S. 228, 244 (1982) ..........................................................32 

Lemon v. Kurtzman, 403 U.S. 602, 621-22 (1971) ..................................... 35, 36, 40 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) ......................................21 

Lynch v. Donnelly, 465 U.S. 668, 693 (1984) .........................................................34 

Marsh v. Chambers, 463 U.S. 783 (1983) ....................................................... passim 

McCreary Co. v. ACLU, 545 U.S. 844, 875-76 (2005) ...........................................32 

Orangeburg v. Federal Energy Regulatory Commission, 862 F.3d 1071,  

1084 (D.C. Cir. 2017) ...........................................................................................27 

Schnitzler v. United States, 761 F.3d 33, 40 (D.C. Cir. 2014).................................20 

Simon v. Eastern Ky. Welfare Rights Organization, 426 U.S. 26, 41-42 (1976) ....21 

Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1997) ..................................................32 

Torcaso v. Watkins, 367 U.S. 488, 495 (1961) ................................................. 32, 33 

Town of Greece v. Galloway, 134 S. Ct. 1811 (2014) ..................................... passim 

Twombly, 550 U.S. at 570 ........................................................................................20 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 5 of 50

(Page 5 of Total)



v 

U.S. v. Jin Fuey Moy, 241 U.S. 394, 401 (1916) .....................................................27 

United States v. Seeger, 380 U.S. 163 (1965) ..........................................................33 

Wallace v. Jaffree, 472 U.S. 38, 52-53 (1985 ..........................................................32 

Welsh v. United States, 398 U.S. 333 (1970) ...........................................................33 

Whitmore v. Arkansas, 495 U.S. 149, 155 (1990) ...................................................21 

Williamson v. Brevard Co., 276 F.Supp.3d 1260 (M.D. Fla. 2017) ................. 37, 38 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) .............................23 

 

Other Authorities 

James Stormonth, A Dictionary of the English Language (1882) ...........................26 

Jeremy G. Mallory, An Officer Of The House Which Chooses Him,  

And Nothing More:  How Should Marsh v. Chambers Apply To  

Rotating Chaplains, 73 U. Chi. L. Rev. 1421 (2006) .................................... 39, 40 

Rules 

28 U.S.C. §1291 ......................................................................................................... 1 

28 U.S.C. §1331 ......................................................................................................... 1 

28 U.S.C. §1391 ......................................................................................................... 1 

28 U.S.C. §2107(b) .................................................................................................... 1 

42 U.S.C. §200bb-1(b) ............................................................................................... 1 

Rule 12(b)(1) ............................................................................................................19 

Rule 12(b)(6) ............................................................................................... 19, 20, 41 

 

 

  

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 6 of 50

(Page 6 of Total)



1 

I. JURISDICTIONAL STATEMENT. 

 

The district court had federal question jurisdiction over this case under 28 

U.S.C. §1331 because it involves claims arising under the First and Fifth 

Amendments of the Constitution and the Religious Freedom Restoration Act of 

1993, 42 U.S.C. §200bb-1(b).  Venue was proper in the District of Columbia because 

the challenged actions took place at the House of Representatives located in the 

District.  28 U.S.C. §1391.   

The Court of Appeals for the District of Columbia has jurisdiction of this 

appeal pursuant to 28 U.S.C. §1291.  This is an appeal from the Final Order of the 

District Court for the District of Columbia.   

The Appellant timely filed his Notice of Appeal, as required by 28 U.S.C. 

§2107(b), within 60 days after entry of the district court’s Final Order.  The parties 

to this suit included a United States officer or employee sued in an official capacity, 

triggering a 60-day appeal period.  The district court’s Final Order in this matter was 

entered on October 11, 2017, and the Appellant filed his Notice of Appeal on 

December 8, 2017.   

II. ISSUES PRESENTED FOR REVIEW. 

 

1. House Chaplain Patrick Conroy intentionally denied Daniel Barker an 

opportunity to present an invocation to members of the House of Representatives 

because Barker is an atheist.  Is Barker’s alleged injury fairly traceable to 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 7 of 50

(Page 7 of Total)



2 

Chaplain Conroy’s decision?   

District Court Answer:  The District Court concluded that Barker’s alleged 

injury was not caused by Chaplain Conroy because House Rules require 

substantively religious invocations.   

2. Chaplain Conroy oversees and implements a policy and practice of 

allowing self-written guest invocations to be delivered before commencement of 

House business.  Chaplain Conroy, however, refuses to allow atheists an opportunity 

to give guest invocations.  Does Chaplain Conroy’s intentional exclusion of 

atheists as invocation-givers violate the Establishment Clause? 

District Court Answer:  The District Court concluded that a pluralistic 

program of guest chaplains can intentionally exclude atheists and other nonbelievers.    

III. STATEMENT OF THE CASE. 

 

A. Nature Of Case And Procedural History. 

 

The Appellant, Daniel Barker, commenced this action because he was 

excluded by the Chaplain of the United States House of Representatives from a 

program of guest invocation-givers.  (App. at 34-78.)  The House Chaplain, Father 

Patrick Conroy, intentionally excluded Barker from the opportunity to deliver an 

invocation to the members of the House because he is an atheist.  (App. at 35.)   

Barker named Chaplain Conroy as a defendant, as well as others involved 

with the House Chaplaincy.  Barker alleged claims arising under the United States 
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Constitution, including the Establishment Clause, and the Religious Freedom 

Restoration Act.  (App. at 35.)   

The Defendants filed motions to dismiss based upon alleged lack of standing; 

failure to state claims upon which relief may be granted; and various prudential 

considerations.  (R. 14 and 16.)   

The district court granted the Defendants’ motions to dismiss in a 

Memorandum and Opinion entered on October 11, 2017.  (App. at 1-33.)  The court 

rejected the Defendants’ prudential defenses, but ruled that Barker lacked standing 

to pursue his claims because his alleged injury was not fairly traceable to actions by 

any of the Defendants, including Chaplain Conroy.  The court also concluded that 

Barker failed to state claims upon which relief may be granted.   

The district court entered Judgment of Dismissal on October 11, 2017.  (R. 

25.)  Barker then timely filed his Notice of Appeal on December 8, 2017.  (R. 26.)  

Barker appealed the entirety of the district court’s judgment as to all named 

Defendants.  At this time, however, Barker is electing to pursue on appeal the district 

court’s dismissal of official capacity claims against Chaplain Conroy.   

B. Statement Of Alleged Facts. 
 

1. Background of parties. 

 

The U.S. House of Representatives employs a chaplain, Father Patrick 

Conroy, who coordinates and approves “guest chaplains,” historically allowing them 
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to deliver about 40% of invocations, including more than 800 in the last 15 years.  

(App. at 34-35.) 

Chaplain Conroy has imposed requirements for guest chaplains that 

intentionally discriminate against the nonreligious and minority religions, pursuant 

to which he refused to allow the Plaintiff, Daniel Barker, to deliver a guest 

invocation because Barker is nonreligious.  (App. at 35.) 

Barker is co-president of the Freedom From Religion Foundation.  (App. at 

36.)  He was ordained to the Christian ministry in 1975, however, after which he was 

a pastor in three California churches, a missionary to Mexico, a Christian songwriter, 

and a traveling evangelist.  (App. at 36.) 

After 19 years in the ministry, Barker “lost faith in faith” and became an 

atheist. As an atheist, Barker has deeply held convictions that occupy the place of 

religious beliefs.  (App. at 36.)  Barker retains his ordination, moreover, and uses it 

to perform weddings, though he no longer preaches the tenets of his former religion.  

(App. at 36.) 

2. Chaplain Conroy Refuses To Allow Barker To Deliver An 

Invocation Even Though He Meets The Chaplain’s 

Requirements.   

 

Barker has deeply and sincerely held beliefs that are ethical or moral in source 

and content but which impose upon him a duty of conscience parallel to his former 

religion.   (App. at 36.)  Barker believes in the power of reason, not the supernatural, 
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to guide lives. (App. at 36.)  Despite Barker’s deeply and sincerely held beliefs, he 

is no longer a member of any entity that issues ordinations.  (App. at 36-37.) 

In 2014, Barker’s representatives visited the U.S. Capitol on his behalf and 

met in the House Chaplain’s Office to inquire about a nonreligious citizen delivering 

the opening invocation at the House.  (App. at 38.)  Chaplain Conroy’s staff 

explained that there are no written requirements to become a guest chaplain, but that 

guest chaplains are permitted to give invocations if:  

(1) they are sponsored by a member of the House,  

(2) they are ordained, and  

(3) they do not directly address House members and instead address 

a “higher power.” 

 

(App. at 38.) 

By February 2015, the Chaplain’s Office had documentation showing that 

Barker met or would meet all indicated requirements.  (App. at 38.)  In fact, 

Representative Mark Pocan, Barker’s representative to the House, officially 

requested that Chaplain Conroy grant Barker permission to serve as a guest chaplain 

and deliver the morning invocation.  (App. at 38.) 

Two days after Representative Pocan’s request, the Chaplain’s Office 

requested Barker’s contact information, biography, and ordination certificate “to 

check his credentials.” All requested information was quickly provided.  (App. at 

38.)  Chaplain Conroy, nonetheless, subsequently told Representative Pocan that he 

was dubious that an atheist could craft an appropriate invocation.  (App. at 38.) 
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Chaplain Conroy eventually indicated that review of a draft copy of Barker’s 

invocation might allay his concerns.  (App. at 38.)  Barker was reluctant though to 

provide his remarks because Chaplain Conroy was imposing requirements on 

Barker, due to his atheism, that the Chaplain does not impose on other guest 

chaplains.  (App. at 38-39.) 

After months of silence from the Chaplain’s Office, Barker felt forced to 

submit his invocation rather than forgo this unique and prestigious opportunity.  

(App. at 39.)  Barker, therefore, provided a draft of his proposed invocation in June 

2015. (App. at 39.) 

Having met all requirements, Barker waited to be scheduled as a guest 

chaplain.  (App. at 39.)  Four months later, however, the Chaplain’s Office still had 

not acted. (App. at 39.)  When asked about the delay, the Chaplain’s Office claimed 

that it had not considered Barker’s request to be “genuine.”  (App. at 39.) 

The Chaplain’s Office then formally denied Barker permission in December 

2015.  (App. at 39.)  That denial came nearly 18 months after first contacting the 

Chaplain’s Office, and nearly 10 months after Barker submitted requested 

documentation.  (App. at 39.)  The Chaplain’s Office reaffirmed its initial denial a 

month later.  (App. at 39.) 
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3. The House Chaplain Has A Policy And Practice Of 

Approving Guest Chaplains Who Have Been 

Overwhelmingly Christian. 

 

The House of Representatives’ Rules provide for the election of a chaplain at 

the beginning of each Congress.  (App. at 39.)  The House Chaplain holds office 

until a successor is elected. (App. at 39.)  The chaplain’s sole specified duty is to 

offer a prayer at the commencement of each day’s sitting of the House. (App. at 39.)   

The House Rules do not include requirements for guest chaplains.  (App. at 

40.)  There are no written rules or requirements for opening invocations by guest 

chaplains.  (App. at 40.)  Instead, the Chaplain’s Office approves guest chaplains.  

(App. at 40.) 

Each day that the House is in session, the Chaplain or a guest chaplain gives 

an invocation.  (App. at 40.)  Guest chaplains have been giving opening invocations 

in the House since at least 1948. (App. at 40.)  On average, two guest chaplains 

deliver invocations every week. (App. at 40.) 

Representatives who want to invite guests write letters to the Chaplain, who 

makes arrangements.  (App. at 40.)  Typically, the sponsoring Representative 

introduces the guest chaplain.  (App. at 40.)  The Representative gives a short 

biography of the guest chaplain, which introduction is recorded in the Congressional 

Record.  (App. at 40.)  The introduction is alternatively listed as “honoring,” 

“recognizing,” “welcoming,” or “a special tribute to” the guest chaplain.  (App. at 
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40.)  Local media often cover the Congressional introduction and the delivery of the 

invocation by the guest chaplain.  (App. at 40.)   

Barker views the opportunity to give an invocation, to be introduced by a 

member of the U.S. House of Representatives, and to have that tribute recorded for 

posterity in the Congressional Record and memorialized on C-SPAN as a great 

honor and an opportunity to participate in solemnizing the venerable work of the 

U.S. government.  (App. at 41.)  Chaplain Conroy’s denial prevents Barker from 

receiving the prestige and status that comes with giving an invocation before the 

U.S. House. (App. at 41.) 

Chaplain Conroy has the power and authority to invite guest chaplains to 

fulfill the responsibilities of the Chaplain’s Office by offering a prayer at the 

commencement of a session of the House, and to permit Members to recommend 

particular clergy for consideration as guest chaplains. (App. at 41.)  Though the 

Chaplain’s Office typically recommends inclusive invocations, the Chaplain has 

admitted he cannot tell people how to pray. (App. at 41.) 

4. The House Chaplain’s Policies And Practices Needlessly 

Restrict And Inhibit Minority Believers And Nonbelievers 

From Delivering Guest Invocations.   

 

Chaplain Conroy’s requirements disparately burden nonreligious and 

minority groups.  (App. at 44.)  The House of Representatives has never had an 

openly atheist or agnostic person deliver an invocation.  (App. at 44.)  Also, the 
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House rarely has minority religions assume the office of guest chaplain and deliver 

an invocation.  (App. at 41-44.)  Like atheists, many minority religions also have 

never had the opportunity to deliver an invocation. (App. at 44.) 

Nothing is inherent in atheism, Jainism, Rastafarianism, Buddhism, or any 

other minority religion that would logically prohibit their leaders from performing 

the duties of the guest chaplain.  (App. at 44.)  In fact, nonreligious individuals, most 

of them lacking religious ordinations, have frequently delivered invocations before 

government meetings.  (App. at 44.) 

Since 2004, nonreligious individuals have given more than 75 documented 

invocations at legislative meetings, including state legislatures, around the country.  

(App. at 44.)  No legislative meeting has suffered because of a secular invocation.  

(App. at 44.) 

The Supreme Court has recognized that nonreligious individuals can 

effectively deliver invocations: “The town at no point excluded or denied an 

opportunity to a would-be prayer giver. Its leaders maintained that a minister or 

layperson of any persuasion, including an atheist, could give the invocation.” (App. 

at 44-45.)   

Shortly after Galloway was decided by the Supreme Court, an atheist, Dan 

Courtney, delivered a nonreligious invocation to a town board.  (App. at 45.)  In his 

invocation, Courtney invoked the signers of the Declaration of Independence and 
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We the People, “as citizens.”  As this and other nonreligious invocations show, 

nonreligious speakers are well able to solemnize proceedings by delivering an 

opening invocation at government meetings. (App. at 45.) 

Secular invocations, in fact, have been delivered at government meetings with 

requirements that are less restrictive and more narrowly tailored to the invocation’s 

purpose than Chaplain Conroy’s unwritten requirements.  (App. at 45.) 

Some religious groups, however, such as Shintoists, Jains, Rastafarians, 

Buddhists, Baha’is, German Baptists, and Quakers, among others, do not ordain or 

acknowledge clergy.  (App. at 45.)  Nor do atheists or agnostics ordain or 

acknowledge clergy.  (App. at 45.)   Some of these religions and others also do not 

worship or acknowledge supernatural or god-like higher powers, although all are 

capable of invoking some power outside of themselves when delivering an 

invocation.  (App. at 45.) 

5. Even Though Chaplain Conroy’s Requirements Are 

Inherently Discriminatory Against Non-Religious And 

Minority Religions, Barker Met All Three.   

 

Barker met the sponsorship and ordination requirements demanded by 

Chaplain Conroy and he also agreed not to address the House but a higher power. 

Barker even provided a draft of his invocation, a predicate inquiry not made of 

religious guest chaplains.  (App. at 46.)  Barker satisfied the first requirement on 
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February 18, 2015, when Representative Mark Pocan officially requested that Barker 

deliver a guest invocation. (App. at 46.) 

Barker satisfied the second requirement a week later when the Chaplain’s 

Office received copies of Barker’s ordination, biography, and contact information to 

confirm the validity of that ordination. (App. at 46.)  Barker was ordained by the 

Standard Christian Center in Standard, California on May 25, 1975.  (App. at 46.)  

A copy of Barker’s Certificate of Ordination contains the signature of four SCC 

officials and was provided to the Chaplain’s Office. (App. at 46.)  Neither Barker’s 

certificate nor his ordination have been rescinded or otherwise abrogated.  (App. at 

46.) 

Barker regularly uses his ordination to perform marriages.  (App. at 46.)  

Barker has performed marriages in many states, including more than a dozen in Dane 

County, Wisconsin, which Congressman Pocan represents, and others such as 

Alabama, California, Colorado, Indiana, Iowa, and Washington. (App. at 46.)  

Barker most recently performed a wedding in Minnesota, which recognized his 

ordination and the subsequent marriage.  (App. at 46.)  The U.S. Air Force Academy 

in Colorado Springs also has allowed Barker to officiate a nonreligious wedding in 

its chapel using this ordination.  (App. at 46-47.)  None of the weddings Barker has 

performed using his ordination have been questioned or annulled even though he 
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now holds deep and sincere beliefs that are different than the ones he held when he 

was ordained.  (App. at 47.) 

Barker satisfied Chaplain Conroy’s third requirement by submitting a copy of 

his draft remarks, which did not directly address House members. (App. at 47.)  

Barker invoked a higher power, although not a god or supernatural power, in his 

draft remarks.  (App. at 47.) 

6. Chaplain Conroy Denied Barker Permission To Deliver A 

Guest Invocation Because He Is Non-Religious.   

 

Chaplain Conroy barred Barker from delivering a guest invocation despite 

receiving evidence that he met each demand from the Chaplain’s office.  But for 

Chaplain Conroy’s denial, Barker would have delivered an opening invocation to 

the House, and received all the concomitant benefits and notoriety of that position.  

(App. at 48.) 

Chaplain Conroy cited several reasons for his decision, all of which were 

pretextual.  (App. at 48.)  Barker was denied because he is an atheist.  (App. at 48.)  

The Chaplain’s Office obfuscated its decision by claiming that “Daniel Barker was 

ordained in a denomination in which he no longer practices,” and “all guest chaplains 

have been practicing in the denomination in which they were ordained.” (App. at 

48.) 

FFRF attorneys objected to this denial: “When the government allows 

invocation speakers to deliver remarks, government officials, including chaplains, 
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cannot legally determine whether or not a message is ‘religious enough’ or approve 

the content of messages,” nor can they “legally determine whether or not a person is 

‘religious enough’ ” to deliver an invocation. (App. at 48.) 

Chaplain Conroy doubled down on his denial by stating that Barker’s 

ordination certificate “is not current or legitimate for purposes of my considering 

your recommendation that he be invited to offer an opening invocation.” (App. at 

49.) 

Chaplain Conroy’s letter also stated that Barker was denied because he left 

“the faith in which he [had] practice[d].” (App. at 49.)  More to the point, Chaplain 

Conroy denied Barker because he is not “a religious clergyman.” He had “part[ed] 

with his religious beliefs.”  (App. at 49.)   

7. Chaplain Conroy Used The Three Unwritten Requirements 

As A Pretext For Excluding Barker, But Has Not Enforced 

These Requirements To Exclude Religious Invocation-

Givers.   

 

The requirements of Chaplain Conroy’s guest policy serve to exclude 

minority religious and nonreligious applicants from delivering invocations to the 

House.  (App. at 49.)  Chaplain Conroy enforced these policy against Barker, 

effectively denying him equal opportunity to be an invocation giver, but he has not 

enforced the same requirements against other applicants. (App. at 49.) 
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On August 5, 2011, Thomas J. Wickham, the House Parliamentarian, served 

as guest chaplain, approved by Chaplain Conroy.  (App. at 50.)  Wickham did not 

have a Representative sponsor and he was not ordained. (App. at 50.) 

Since 2000, Muslims identified as imams have given eight invocations.  (App. 

at 50.)  Islam does not have formal or ordained clergy.  (App. at 50.)  None of the 

Muslim guest chaplains were ordained. (App. at 50.) 

As guest chaplain, Yolanda Adams gave the opening invocation on April 18, 

2013. (App. at 50.)  Ms. Adams, a former schoolteacher, is now a gospel singer and 

a radio show host, but she was not ordained when she served as guest chaplain.  

(App. at 50.)   

As guest chaplain, Rajan Zed gave opening invocations on July 12, 2007 and 

June 19, 2014.  (App. at 50.)  Mr. Zed is the President of Universal Society of 

Hinduism, but he was not ordained when he served as guest chaplain.  (App. at 50.) 

As guest chaplain, Chandra Bhanu Satpathy gave the opening invocation on 

June 24, 2015.  (App. at 50.)  Satpathy visited the Holy Shrine of Shri Sai Baba 

located in Shirdi (Maharashtra) in 1989 and he has since been spreading that 

philosophy, but he was not ordained when he served as guest chaplain. (App. at 50-

51.) 

As guest chaplain, Randy Bezet, gave the opening invocation on June 25, 

2015.  (App. at 51.)  Randy Bezet is a pastor at Bayside Church in Florida but he 
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was not ordained when he served as guest chaplain.  (App. at 51.)  Bayside Church 

is a member of the Association of Related Churches, which does not require its 

pastors to be ordained.  (App. at 51.)  Both Satpathy and Bezet served as unordained 

guest chaplains four months after Chaplain Conroy enforced the ordination 

requirement against Barker by demanding a copy of his ordination.  (App. at 51.) 

The Chaplain’s Office approves guest chaplains either without investigating 

their ordination status or with knowledge that they were not ordained.  (App. at 51.)  

Not only were some guest chaplains unordained, some guest chaplains were also not 

“practicing” in the religion in which they were ordained when they delivered  

opening invocations.  (App. at 18.) 

Other guest chaplains were ordained in one denomination, switched 

denominations, and delivered invocations as guest chaplains representing their 

subsequent faith, a denomination in which they lacked an ordination.  (App. at 51-

52.) 

Other guest chaplains have invoked higher powers that are not a deity or even 

supernatural.  Reverend Andrew Walton served as guest chaplain on May 5, 2015 

and he did not invoke a supernatural higher power, but rather the “spirit of life that 

unites all people.”  (App. at 52.)  Four months after this invocation, Chaplain Conroy 

again approved Andrew Walton to serve as guest chaplain on September 10, 2015.  

(App. at 52.)  Walton gave his second invocation three months after Chaplain 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 21 of 50

(Page 21 of Total)



16 

Conroy received a draft copy of Barker’s invocation, and once again he did not 

address a supernatural higher power.  (App. at 52-53.) 

Reverend Michael Wilker served as guest chaplain on October 16, 2015, and 

he did not invoke or address a god but instead addressed the “Spirit of truth and 

reconciliation.”  (App. at 53.)  Reverend Wilker served as guest chaplain without 

addressing a supernatural higher power only four months after the Chaplain’s Office 

received Barker’s draft remarks.  (App. at 53.) 

Chaplain Conroy also does not require other potential guest chaplains to 

submit written drafts of their invocations as a prior restraint.  (App. at 53.)  Indeed, 

Chaplain Conroy has admitted that he cannot tell people how to pray or censor what 

guests can say. (App. at 53.)  The Chaplain’s Office, nonetheless, solicited Barker’s 

draft remarks before denying his application to serve as guest speaker.  (App. at 53.) 

The three requirements Chaplain Conroy imposed on Dan Barker are 

disparately applied.  (App. at 53.)  Chaplain Conroy and the Chaplain’s Office have 

used the three requirements as a pretext to censor content and viewpoints with which 

they do not agree.  (App. at 53.) 

C. District Court’s Reasoning For Dismissal. 

 

The district court granted the Defendants’ motion to dismiss Barker’s official 

capacity claims, including as to Chaplain Conroy, on two bases.  The court first 

concluded that Barker lacks Article III standing because his alleged injury is not 
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fairly traceable to the Defendants’ actions.  (App. at 19.)  In particular, with respect 

to claims against Chaplain Conroy, the district court concluded that Barker’s 

exclusion from the guest invocation program due to his atheism did not cause 

Barker’s harm because House Rules otherwise prohibit non-religious invocations.  

(App. at 17.)  The court, in effect, conflated its standing analysis with its later merits 

analysis.   

The district court, in its merits analysis of Barker’s claim, concluded that 

House Rules require religious-themed invocations directed to a religious deity, 

which the court held to be constitutionally permissible.  The court reasoned that 

religious invocations do not violate the Establishment Clause under Marsh v. 

Chambers, 463 U.S. 783 (1983), and therefore a program of self-directed guest 

speakers necessarily is constitutional regardless of intentional discrimination in the 

selection of speakers.  (App. at 26.)  If a unitary chaplain can give exclusively 

religious invocations, then a program of plural invocation-givers must be held to the 

same standard, according to the court.  (App. at 26.)   

IV. SUMMARY OF ARGUMENT. 

 

This is not a case that attacks the concept of legislative invocations.  This is 

not a case that challenges the delivery of religious-themed invocations.  This is not 

even a case about the gross disproportion of invocations by Christians.  Instead, this 

case is simply, but disturbingly, about the intentional and purposeful exclusion of 
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nonbelievers as invocation-givers by the Chaplain of the United States House of 

Representatives.  This case is about intentional discrimination and blatantly unfair 

treatment by Chaplain Conroy, meted out to nonbelievers.   

The district court erred by dismissing the Complaint of the Plaintiff, Daniel 

Barker.  The court concluded that Barker lacks standing because Chaplain Conroy 

was merely implementing a discriminatory program that he lacked discretion to 

disregard.  Discrimination, however, is not inherent in the underlying House Rule, 

and if it were, Chaplain Conroy is still an appropriate party.  The district court 

employed a flawed analysis that would preclude standing to challenge any allegedly 

unconstitutional law, statute, policy, or procedure against those charged with its 

implementation or execution.  Chaplain Conroy, in fact, is the single most 

appropriate defendant in this matter, precisely because he is the “person-in-charge” 

of the House invocation practices and procedures.   

The district court also erred in its conclusion that intentional discrimination 

against nonbelievers is not actionable under the Establishment Clause.  The district 

court incorrectly reasoned that only discrimination among certifiably religious 

speakers is prohibited by the Establishment Clause.  Supreme Court precedent is 

clear that the Establishment Clause also prohibits discrimination against 

nonbelievers, like Barker.   
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God does not an invocation make.  Constitutionally acceptable invocations 

may include religious references, but religion is not essential to the solemnizing 

purpose of legislative invocations.  On the contrary, the tradition of invocations 

sanctioned by the United States Supreme Court emphasizes universal aspirations that 

nonbelievers like Barker are wholly competent to deliver.  Chaplain Conroy’s 

disqualification of Barker as an invocation-giver is constitutionally wrong and 

misguided as a practical matter.   

V. ARGUMENT. 

 

A. Standard Of Review. 

 

The Court of Appeals reviews dismissal of claims under Rule 12(b)(1) or Rule 

12(b)(6) de novo.  Abdelfattah v. U.S. Dept. of Homeland Security, 787 F.3d 524, 

532-33 (D.C. Cir. 2015).  In doing so, the Court construes the complaint liberally, 

granting the plaintiff the benefit of all reasonable inferences that can be derived from 

the facts alleged.  Barr v. Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 2004).  The Court 

should not affirm a district court’s dismissal under this standard unless the plaintiff 

can prove no set of facts in support of his claim, which would entitle him to relief.  

Id. at 1202.   

In determining whether there is jurisdiction on a motion to dismiss under Rule 

12(b)(1), the Court of Appeals considers the complaint supplemented by undisputed 

facts evidenced in the record, or the complaint supplemented by undisputed facts 
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plus the court’s resolution of disputed facts.  Coalition For Underground Expansion 

v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2009).  Here, the district court considered 

only Barker’s Complaint, as to which allegations therein and reasonable inferences 

must be accepted as true.  When considering whether a plaintiff has Article III 

standing, moreover, a federal court must assume arguendo the merits of his or her 

legal claim.  Schnitzler v. United States, 761 F.3d 33, 40 (D.C. Cir. 2014).  In this 

case, the district court conducted a merits analysis as a basis for its standing 

conclusion. 

Under Rule 12(b)(6), a complaint should only be dismissed if it makes merely 

naked assertions devoid of factual enhancement.  Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009).  Under this standard, a complaint is sufficient if it includes factual 

allegations that are plausible.  Twombly, 550 U.S. at 570.  A claim is facially 

plausible when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.  Iqbal, 

556 U.S. at 678.   

B. Barker’s Injury Is Attributable To The Actions Of Chaplain 

Conroy, Who Was A Cause Of Barker’s Injury. 

 

The district court incorrectly concluded that Barker’s injury was not fairly 

traceable to any actions by Chaplain Conroy.  Although an undeniable connection 

exists between Barker’s exclusion as a guest invocation-giver and his injury, the 

court reasoned that Chaplain Conroy’s hands were otherwise tied by the House Rule 
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requiring religious-themed invocations.  The district court’s reasoning is flawed 

because Chaplain Conroy can be sued in his official capacity for executing or 

implementing an unconstitutional rule or law.  The court also erred by conflating its 

construction of the House Rule on the merits with its standing analysis.  The court’s 

construction of the underlying House Rule as requiring a religious invocation is 

questionable at this stage of litigation and Chaplain Conroy can certainly be liable 

for implementing the Rule in a discriminatory manner.  Finally, the district court 

failed to give Barker the benefit of reasonable inferences drawn from the Complaint 

supportive of Chaplain Conroy’s authority to allow a respectful invocation by a 

nonbeliever.   

1. Standing Requires Injury Traceable To Chaplain Conroy. 

 

The ‘irreducible constitutional minimum of standing” contains three 

requirements.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).  First and 

foremost, there must be alleged an “injury in fact”-- a harm suffered by the plaintiff 

that is concrete, actual or imminent, and not conjectural or hypothetical.  Whitmore 

v. Arkansas, 495 U.S. 149, 155 (1990).  Second, there must be “causation,” marked 

by a failure traceable connection between the plaintiff’s injury and the complained-

of-conduct by the defendant.  Simon v. Eastern Ky. Welfare Rights Organization, 

426 U.S. 26, 41-42 (1976).  Finally, there must be redressability, i.e., a likelihood 

that the requested relief will redress the alleged injury.  Id. at 45-46.  This triad of 
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injury and fact, causation, and redressability constitute the core of Article III’s case-

or-controversy requirement.   

The district court ruled that Barker lacked standing based upon the causation 

element.  In the first instance, the court found that Barker alleged a concrete and 

particularized injury for purposes of standing.  (App. at 13.)  The court concluded, 

however, that Barker failed to sufficiently allege that Chaplain Conroy’s actions 

caused Barker’s injury, i.e., because Chaplain Conroy ostensibly lacked the 

discretion and/or authority to allow a secular invocation even as part of a guest 

invocation program.  The district court relied on Kurtz v. Baker, 829 F.2d 1133, 1138 

(D.C. Cir. 1987), in which this Court stated that “to believe the two chaplains [House 

and Senate] could have authorized Appellant to address a non-religious statement to 

the United States Senate and House of Representatives during periods explicitly 

reserved for prayer requires a suspension of ordinary common sense that this court 

need not indulge.”   

2. The District Court Misapprehended And Misapplied The 

Test For Causation. 
 

The district court’s reliance on Kurtz is misplaced in this case, including 

because Chaplain Conroy is an appropriate defendant, not just as to the guest 

invocation policy, but also more generally as to the constitutionality of a rule or law 

implemented by the Chaplain.  It is common place to sue implementing officers even 

though they may otherwise have no discretion to grant a complainant’s request.  In 
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Heckler v. Mathews, 465 U.S. 728 (1984), for example, in a constitutional challenge 

to an act of Congress, the plaintiff properly sued the Department secretary charged 

with enforcement.  In Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), 

the Court held that plaintiff properly sued a cabinet officer who executed a 

Presidential Executive Order.   

If public officers were not proper parties in a constitutional challenge to laws, 

statutes, or rules, because such officers lack discretion to act in opposition to a 

legislature’s directives, then most actions of Congress would be immune from 

judicial review.  That proposition is not the law and, in fact, Chaplain Conroy is a 

particularly appropriate party in this challenge of the rules, practices, and policies of 

the Chaplain’s Office.  “Causation focuses on whether a particular party is 

appropriate in a challenge of governmental action.”  Florida Audubon Society v. 

Bentsen, 94 F.3d 658, 663-64 (D.C. Cir. 1996).  Here, Chaplain Conroy is the most 

appropriate party.   

The district court’s causation analysis in this case is based on flawed 

reasoning.  The court essentially concluded that the practices and procedures of the 

Chaplain’s Office cannot be challenged because Chaplain Conroy is allegedly 

obligated to comply with House Rules that impose an unconstitutional obligation.  

The logic would preclude review of practically any legislative or administrative law 

or rule.  Dismissal at this stage was also improper because the court could conclude 
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that the House Rule do not, in fact, preclude a nonreligious prayer and that Chaplain 

Conroy’s discriminatory policy was made and enforced of his own accord.   

The district court’s conclusion that Chaplain Conroy lacked discretion 

required the district court to make an incorrect merits determination to support a 

standing ruling.  Unlike in Kurtz, where this Court concluded that the possibility of 

chaplain discretion to allow guest speakers “required a suspension of ordinary 

common sense,” the present case involves an acknowledged guest invocation 

practice, with hundreds of invocation-givers approved by the House Chaplain, 

including invocations not directed to an external deity.   

The district court misread or incompletely read Barker’s Complaint as not 

alleging discretion by Chaplain Conroy.  In fact, however, Barker’s Complaint 

explicitly alleges that Chaplain Conroy has the power and discretion to invite guest 

chaplains to fulfill the responsibility of the Chaplain’s Office by offering a prayer at 

the commencement of a session of the House, and to permit members to recommend 

particular clergy for consideration as guest chaplains.  (App. at 41.)  Chaplain 

Conroy, moreover, over his own signature, admitted that he has the discretion which 

the court said he does not have.  (App. at 65-67.)  Chaplain Conroy, in particular, 

admitted that he has “from time-to-time exercised my discretion to invite guest 

chaplains to fulfill these responsibilities by offering a prayer at the commencement 

of a session of the House, and to permit members to recommend particular clergy 
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for consideration as guest chaplains.”  (App. at 65.)  Chaplain Conroy further refers 

to his own decisionmaking authority noting that “I was unable to accede to your 

[Representative Pocan] recommendation.”  (App. at 65.)  He also states that “I do 

not invite Member-recommended individuals who have obtained an internet-

generated ordination.”  (App. at 66.)  In short, there can be no doubt that Chaplain 

Conroy has discretionary authority to allow Barker to give an invocation, as alleged. 

In Kurtz, by contrast, the plaintiff did not seek an opportunity to give an 

invocation but rather he sought to independently address the House and the Senate, 

as to which request “the court may take judicial notice of the fact that the opportunity 

to address either house is a privilege rarely extended to outsiders, and then only with 

the approval of the members of the respective houses.”  Kurtz, 829 F.2d at 1142.  

The Court went on to note that only the President of the United States and foreign 

heads of state and government are permitted, on special occasions, to address the 

Senate and the House, but again, only with the approval of members.  Id.  The present 

case does not deal with such an extraordinary request beyond the authority of 

Chaplain Conroy.  Here, Chaplain Conroy is clearly the “person-in-charge” of the 

policies and practices related to guest invocations. 

The district court, however, in construing the House Rules to preclude 

Barker’s invocation, relied on an untenable assumption, i.e., that the word “prayer” 

in the House Rules confine the opening remarks to messages directed to a god. At 
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its core, this is a question of statutory interpretation and the district court apparently 

assumed, without support, that the definition of “prayer” should be limited to its 

most narrow meaning, as used within the context of worship. But not all prayers are 

messages to a god and the word enjoys broad use outside the confines of churches. 

Indeed, not all the prayers given before the House have met the narrow definition 

assumed by the district court. (App. at 52-53.)   

To understand what Congress might have meant in 1880 when it adopted a 

rule requiring “prayer” at the opening of each legislative session, a contemporary 

definition of  the word “pray” is instructive: “to entreat; to ask with earnestness; to 

supplicate; to address or petition the Supreme Being; to ask with reverence and 

humility.” James Stormonth, A Dictionary of the English Language (1882). One sees 

from this definition that the meaning of “prayer” is broader than the district court 

assumed. It may include divine supplication, to be sure, but the word also refers to 

additional acts that are not inherently religious.  

The Supreme Court itself has interpreted the term “prayer” more broadly in 

the legislative context. The Town of Greece v. Galloway Court used “prayers” and 

“invocations” interchangeably throughout its decision and noted that prayers can 

“vary in their degree of religiosity” and invoke “values that count as universal and 

that are embodied not only in religious traditions, but in our founding documents 

and laws.” 134 S.Ct. at 1823. The Marsh Court similarly referred to “prayers” and 
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“invocations” interchangeably, in both the majority opinion and dissent. Marsh v. 

Chambers, 463 U.S. 783 (1983).  

The district court’s narrow interpretation of “prayer” also is untenable because 

it would entangle the House of Representatives in religious ideology by requiring 

that the House be the final arbiter of what constitutes a god and what messages are 

sufficiently religious to qualify as prayer. When two possible statutory 

interpretations exist and one would create an unconstitutional outcome, it must be 

abandoned for the other interpretation. See U.S. v. Jin Fuey Moy, 241 U.S. 394, 401 

(1916) (“A statute must be construed, if fairly possible, so as to avoid not only the 

conclusion that it is unconstitutional, but also grave doubts upon that score.”). 

In short, the district court erred in its causation analysis, and impliedly also 

erroneously found a lack of redressability.  Here, a determination that the Chaplain’s 

Office violates the Establishment Clause by intentionally excluding nonbelievers 

would obviously diminish the obstacles preventing Barker from delivering a guest 

invocation.  Faced with such a decision from a federal court, Chaplain Conroy is 

unlikely to maintain or enforce a policy of excluding nonbelievers.  Orangeburg v. 

Federal Energy Regulatory Commission, 862 F.3d 1071, 1084 (D.C. Cir. 2017).  

Therefore, if the court were to declare Chaplain Conroy’s actions to be in violation 

of the Constitution, such a determination would likely alleviate Barker’s injury.  Id., 

citing Florida Audubon Society, 94 F.3d at 663-64. 
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This Court could also simply order as a remedy that Chaplain Conroy’s policy 

and practices with regard to guest invocation-givers is unenforceable in its entirety.  

Where a constitutional defect exists because of underinclusion, two remedial 

alternatives are available to the court:  A court may either declare a complete nullity 

and order that benefits not extend to the underinclusive class, or it may extend 

coverage to includes those who are aggrieved by exclusion.  Califano v. Westcott, 

443 U.S. 76, 89 (1979).  See also Heckler v. Mathews, 465 U.S. 728, 739 n. 5 (1984).  

The district court’s hands, therefore, were not tied in granting meaningful relief to 

Barker.   

3. The District Court Refused To Accept The Detailed 

Allegations And Reasonable Inferences Of Barker’s 

Complaint.   
 

The district court not only ventured into merits territory as a basis for denying 

standing, but also unfairly resolved factual issues against Barker contrary to the 

applicable standard for such motions.  As this Court recently held in Feldman v. 

Federal Deposit Ins. Corp., 879 F.3d 347, 351 (D.C. Cir. 2018), a district court when 

considering subject matter jurisdiction “at this threshold stage, prior to any 

discovery,” must afford the plaintiff the benefit of all reasonable inferences.  The 

Court went on to state that absent any evidentiary offering, “weighing the 

plausibility” of plaintiff’s allegations “was for a later stage of the proceedings.”  Id.  
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The district court in the present case similarly ignored the allegations of 

Barker’s Complaint.  The court incorrectly concluded instead that Barker failed to 

allege that Chaplain Conroy could have allowed him to give an invocation, which 

conclusion is also an obvious inference from Barker’s detailed allegations relating 

to Chaplain Conroy’s actual practices, in fact, with respect to guest invocations.  The 

Complaint also clearly indicates that the House, at a minimum, acquiesced in 

decisions made by Chaplain Conroy.   

The district court’s ruling on standing is premised on an incorrect 

methodology that precludes Barker’s constitutional challenge to the Chaplain’s 

practices as a matter of law -- ironically, according to the district court, because those 

practices allegedly are limited by House Rules that bind the Chaplain’s discretion.  

This conclusion is factually disputed by the Complaint, and disturbingly implies that 

no appropriate defendant exists against whom to proceed.  Having found that Barker 

alleges a concrete injury, the district court incorrectly concluded that Chaplain 

Conroy is not an appropriate party against whom to proceed. 

C. A Program Of Guest Invocation-Givers That Intentionally 

Discriminates Against Nonbelievers Violates The Establishment 

Clause. 

 

1. Intentional Discrimination Among Potential Invocation-

Givers Is Prohibited.   

 

The district court erred by concluding that Barker’s Establishment Clause 

claim fails to state a legal theory upon which relief may be granted.  The court failed 
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to acknowledge the distinction between a legislative invocation practice involving a 

solitary chaplain and a program involving a multitude of guest invocation-givers, 

which requires a neutral selection process.   

The court’s error derived from the failure to recognize the significance of a 

discriminatory selection process, which was not at issue in the Marsh v. Chambers, 

463 U.S. 783 (1983).  The Supreme Court’s recent decision in Town of Greece v. 

Galloway, 134 S. Ct. 1811 (2014), however, clearly holds that a neutral selection 

process must undergird a program of rotating or guest invocation-givers.  The district 

court misapprehended Galloway as only requiring neutrality between religious 

officials, while allowing discrimination against nonbelievers.  Establishment Clause 

jurisprudence consistently holds that discrimination against nonbelievers, including 

atheists, is prohibited.   

The district court misconstrued Barker’s claim to necessitate a rejection of 

Marsh.  The Supreme Court’s decision in Marsh did not deal with the systematic 

exclusion of a class of citizens from delivering regularly-scheduled invocations 

based on their religious status.  The Marsh Court, nonetheless, did recognize that the 

lack of “impermissible motive” was essential to the Court’s conclusion that the long 

tenure of a minister representing a single faith did not violate the Establishment 

Clause.  Id. at 793-94.   
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Thirty-one years after Marsh, the Supreme Court revisited legislative prayer 

in Galloway, which involved rotating invocations delivered by local clergy.  The 

Supreme Court concluded that the Town of Greece’s program of rotating invocation-

givers did not violate the Establishment Clause “so long as the Town maintains a 

policy of non-discrimination.”  In the absence of intentional discrimination, the 

Court further concluded that the Constitution does not require a legislature to achieve 

any particular quota or numerical balance of viewpoints.  The Establishment Clause, 

in other words, prohibits intentional discrimination but does not require an 

affirmative action selection process.  Nonetheless, neutrality is required, as becomes 

obvious by considering an alternative invocation practice that excluded religious 

speakers.   

The district court implicitly understood Galloway to prohibit a discriminatory 

selection process, but limited the protected class to certifiably religious invocation-

givers.  The court, therefore, did recognize Galloway as a legal development going 

beyond Marsh, but misconstrued Galloway as allowing intentional discrimination 

against non-religious officials.  This distinction is contrary to well-developed 

Establishment Clause precedent.   

2. Discrimination Against Nonbelievers Also Is Prohibited By 

The Establishment Clause.  

 

The Establishment Clause prohibits governmental bodies from discriminating 

based on religion.  “The clearest command of the Establishment Clause is that one 
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religious denomination cannot be officially preferred over another.” Larson v. 

Valente, 456 U.S. 228, 244 (1982).  But the Clause extends beyond a mere 

prohibition on governmental preference between religious sects.  “When the 

underlying principle has been examined in the crucible of litigation, the [Supreme] 

Court has unambiguously concluded that the individual freedom of conscience 

protected by the First Amendment embraces the right to select any religious faith or 

none at all.”  Wallace v. Jaffree, 472 U.S. 38, 52-53 (1985).  The Supreme Court, 

moreover, has repeatedly recognized that “the government may not favor one 

religion over another, or religion over irreligion.”  McCreary Co. v. ACLU, 545 U.S. 

844, 875-76 (2005); see also Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1997) 

(overturning sales tax exemption for religious literature that did not apply to non-

religious literature); Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985) 

(invalidating law that gave religious adherents an unqualified right not to work on 

their Sabbaths because it did not give non-religious employees any comparable right; 

Epperson v. Arkansas, 393 U.S. 97, 104 (1968) (“The First Amendment mandates 

governmental neutrality between religion and religion, and between religion and 

nonreligion.”); Torcaso v. Watkins, 367 U.S. 488, 495 (1961) (holding that the 

government cannot “constitutionally pass laws or impose requirements which aid all 

religions as against nonbelievers.”). 
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The Supreme Court’s decision in Torcaso provides particular insight 

regarding the protection extended under the Establishment Clause to both believers 

and nonbelievers in god.  The Court held that to qualify as a religion, a belief system 

must deal with matters of ultimate concern.  Thus, in its decision, the Court listed 

several religions that do not profess any belief in god, including Buddhism, Taoism, 

Ethical Culture, Secular Humanism and others.  Torcaso, 367 U.S. at 495 n. 11.   

In United States v. Seeger, 380 U.S. 163 (1965), the Supreme Court held that 

a person could be given conscientious objector status even if he did not have a belief 

in a supreme being as required by statute so long as he holds a sincere and 

meaningful belief that occupies a parallel place in his life to that filled by orthodox 

belief in god.   

Similarly, in Welsh v. United States, 398 U.S. 333 (1970), the Court held that 

if an individual deeply and sincerely holds beliefs which are purely ethical or moral 

in source and content, but which nevertheless impose upon him a duty of conscience, 

such individual is entitled to conscientious objector status even if he does not profess 

a belief in god.  “If an individual deeply and sincerely holds beliefs that are purely 

ethical or moral in source and content but that nevertheless impose upon him a duty 

of conscience . . . those beliefs certainly occupy in the life of that individual ‘a place 

parallel to that filled by . . . God’ in traditionally religious persons.”  Id. at 340.  See 

also Kaufman v. McCaughtry, 419 F.3d 678, 681-82 (7th Cir. 2005)(holding that 
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where prison officials allow prisoners to form religious groups, the denial of the right 

to form an atheist group violates the Establishment Clause.)   

3. Invocations By NonBelievers Fully Satisfy The Ceremonial 

And Solemnizing Purpose Of Legislative Invocations.  
 

The case against discrimination toward nonbelievers as invocation-givers is 

particularly strong.  The Supreme Court has upheld religious-themed invocations, 

albeit as ceremonial speech intended to solemnize official events.  Religious speech, 

as such, therefore, is not the animating sine qua non for constitutional acceptability.  

In fact, the invocation policy at issue in Galloway expressly permitted atheists and 

nonbelievers as potential invocation-givers.  Barker’s Complaint, moreover, 

specifically identifies numerous legislative invocations delivered without incident 

by nonbelievers.   

The Supreme Court has consistently recognized legislative prayer as 

“symbolic expression.”  Marsh, 463 U.S. at 792.  “As practiced by Congress since 

the framing of the Constitution, legislative prayer lends gravity to public business, 

reminds lawmakers to transcend petty differences in pursuit of a higher purpose, and 

expresses a common aspiration to a just and peaceful society.”  Galloway, 134 S.Ct. 

at 1818, citing Lynch v. Donnelly, 465 U.S. 668, 693 (1984) (O'Connor, J., 

concurring).  “It is thus possible to discern in the prayers offered to Congress a 

commonality of theme and tone.  While these prayers vary in their degree of 

religiosity, they often seek peace for the Nation, wisdom for its lawmakers, and 
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justice for its people, values that count as universal and that are embodied not only 

in religious traditions, but in our founding documents and laws.”   

The Supreme Court, in fact, has often emphasized temporal themes as more 

central to the acceptable tradition of legislative invocations than incidental religious 

references.  In discussing the prayers at issue in Galloway, for example, the Court 

noted that “the prayers delivered in the town of Greece do not fall outside the 

tradition this Court has recognized.  A number of the prayers did invoke the name 

of Jesus, the Heavenly Father, or the Holy Spirit, but they also invoked universal 

themes, as by celebrating the changing of the seasons or calling for a ‘spirit of 

cooperation’ among town leaders.”  Id. at 1824.   

While invocations by nonbelievers are certainly capable of serving an 

intended ceremonial function, a program of otherwise requiring sufficient religious 

content would actually run afoul of the Establishment Clause.  The Religion Clauses 

of the Constitution prohibit governmental bodies from becoming excessively 

entangled with religion.  Lemon v. Kurtzman, 403 U.S. 602, 621-22 (1971); see also 

Hernandez v. Commissioner, 490 U.S. 680, 696-97 (1989).  Thus, the prohibition on 

governmental entanglement precludes an intrusive inquiry into a person’s religious 

beliefs or the tenets of their faith.  In Galloway, the Court applied this principle to 

reject an argument that invocations must be non-sectarian, for such a rule would 

force governments to become “supervisors and censors of religious speech.”  134 
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S.Ct. at 1822.  “Our Government is prohibited from prescribing prayers to be recited 

in our public institutions in order to promote a preferred system of belief or code of 

moral behavior.”  Id. 

4. Chaplain Conroy Intentionally Discriminated Against 

Barker.   
 

In the present case, however, Chaplain Conroy’s requirements for guest 

invocation-givers, including the contents of their invocations, violate these 

principles.  Chaplain Conroy’s first requirement, that an invocation be directed to a 

supernatural higher power, is obviously inappropriate.  Chaplain Conroy has not 

defined the criteria by which he determines whether a higher power is sufficiently 

supernatural to receive government approval, nor is any acceptable standard 

identified or known.  The inquiry, by itself, moreover, violates the Establishment 

Clause.  The requirement is tantamount to the evaluation of religious content that the 

Lemon Court held to be “fraught with the sort of entanglement that the Constitution 

forbids.”  403 U.S. at 620.  This inquiry by Chaplain Conroy requires the government 

to evaluate the content of speech to determine its level of religiosity, but the 

government “may not seek to define permissible categories of religious speech.”  

Galloway, 134 S.Ct. at 1814.   

Additionally, Chaplain Conroy has become excessively entangled with 

religion by inquiring into the sufficiency of Barker’s ordination, which was 

bestowed and never revoked by a religious entity.  Though Barker regularly uses his 
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ordination to perform weddings, Chaplain Conroy determined that Barker is not 

“practicing” in the faith of his ordination.  Being “ordained,” however, is not an 

official government designation.  Instead, Chaplain Conroy unilaterally 

“determined” that the changes in Barker’s religious beliefs over time effectively 

nullified his otherwise legitimate ordination.  Chaplain Conroy’s quest for “religious 

orthodoxy” that is “acceptable to the majority” is antithetical to the Establishment 

Clause.  Galloway, 134 S.Ct. at 1822.   

The district court, for its part, fundamentally erred by ignoring Chaplain 

Conroy’s intentional discrimination against Barker based on his status as a 

nonbeliever.  Neutrality is required in the selection of invocation-givers, rather than 

a focus on identity and beliefs of the speaker.  “The prayer opportunity as a whole, 

rather than the contents of a single prayer,” is decisive in evaluating necessary 

neutrality. Galloway, 134 S.Ct. at 1824, citing Marsh, 463 U.S. at 794-95.  The 

district court overlooked this nuance, which other courts have recognized.  

5. Precedent Supports The Requirement Of Neutral Selection 

Procedures For Guest Invocation-Givers.  
 

The recent decision in Williamson v. Brevard Co., 276 F.Supp.3d 1260 (M.D. 

Fla. 2017), is particularly instructive regarding intentional exclusion of nonbelievers 

as invocation-givers.  (A copy of the Williamson decision is included in the 

Appendix at pp. 79-121.)  The district court in Williamson concluded that the 

exclusion of nonbelievers provided “overwhelming evidence of purposeful 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 43 of 50

(Page 43 of Total)



38 

discrimination and ‘impermissible purpose’” demonstrating the constitutional 

infirmity of the invocation practice at issue.  Id. at 1276.  “Marsh, Galloway, and 

Pelphrey, thus make clear that while legislative prayer -- even sectarian legislative 

prayer-- is, as a general matter, constitutional, intentional discrimination and 

improper motive can take a prayer practice beyond what the Establishment Clause 

permits.”  Id. at 1277.   

The court in Williamson also considered, and rejected, the argument that 

invocations must invoke a higher power.  The court debunked this argument in the 

following quite certain language: 

As Plaintiffs note, the Supreme Court and other courts have 

recognized atheism and Humanism as religions entitled to First 

Amendment protection. See, e.g., Torcaso v. Watkins, 367 U.S. 

488, 495 n. 11, 81 S.Ct. 1680, 6 L.Ed.2d 982 (1961)(noting that 

‘among religions in this country which do not teach what would 

generally be considered a belief in the existence of God is . . . 

Secular Humanism’); Glassroth v. Moore, 335 F.3d 1282, 1294 

(11th Cir. 2003)(‘The Supreme Court has instructed us that for 

First Amendment purposes religion includes non-Christian faiths 

and those that do not profess a belief in the Judeo-Christian God; 

indeed, it includes the lack of any faith.’).  

 

Williamson, 276 F.Supp.3d at 1281. 

The district court reached a similar decision in Fields v. Speaker of the 

Pennsylvania House of Representatives, 251 F.Supp.3d 772 (M.D. Pa. 2017).  (A 

copy of the Fields decision is included in the Appendix at 122-140.)  In Fields, the 

court considered whether a challenge to Pennsylvania’s guest chaplain policy stated 

USCA Case #17-5278      Document #1730812            Filed: 05/14/2018      Page 44 of 50

(Page 44 of Total)



39 

a claim upon which relief might be granted.  The defendants in that case did not 

dispute that the implementation of Pennsylvania’s guest chaplain policy prohibited 

non-theists from serving as chaplains, whereupon the court concluded that the 

plaintiffs’ Complaint stated a claim based upon the admitted discrimination.  The 

court explained its holding as follows: 

The Town of Greece Court did not link its nondiscrimination 

mandate to the language of the town's policy.  Justice Kennedy 

tethered the requirement to the Constitution itself: ‘So long as the 

town maintains a policy of nondiscrimination, the Constitution 

does not require it to search beyond its borders for non-Christian 

prayer givers in an effort to achieve religious balancing.’ He 

further signaled that a policy which ‘reflects an aversion or bias 

. . . against minority faiths’ may violate this principle. The rule 

is a logical corollary to the settled edict that government may not 

‘prescribe prayers’ with an aim to ‘promote a preferred system 

of belief or code of moral behavior.’ 

 

Fields, 251 F.Supp.3d at 788-89.   

Thoughtful consideration of the issues raised by Barker’s Complaint clearly 

support judicial consideration of his Establishment Clause claim.  In fact, far from 

being insulated from review, programs of guests or rotating invocation-givers 

warrant heightened wariness because of the risk of discriminatory application.  See 

Jeremy G. Mallory, An Officer Of The House Which Chooses Him, And Nothing 

More:  How Should Marsh v. Chambers Apply To Rotating Chaplains, 73 U. Chi. 

L. Rev. 1421 (2006).  (A copy of the Mallory article is included in the Appendix at 

141-170.)  Professor Mallory performs a thoughtful analysis of legislative prayer by 
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contrasting “situated” and “rotating” chaplains.  Id. at 1426.  A “situated” chaplain 

has a formalized, ongoing relationship with a legislature, like Chaplain Conroy, that 

is similar to employment, while a rotating chaplain does not; rotating chaplains 

deliver invocations both by invitation and as volunteers.  Id.   

The differences between institutional chaplains and rotating invocation-givers 

is significant, according to Professor Mallory, including because of the heightened 

risk of improper motives infecting the selection process of rotating or guest 

chaplains.  Professor Mallory explains his conclusion as follows: 

When applied to rotating chaplaincies, the principle of deference 

to the legislature's choice as embodied by Marsh should be 

amended due to the different relationship involved. Specifically, 

there is a higher likelihood of Establishment Clause problems 

where rotating chaplains are concerned, and courts should be 

correspondingly more vigilant when evaluating these 

chaplaincies. It is relatively easy to mask what would otherwise 

be impermissible motives when there is no ongoing pastoral 

relationship, in part because rotating chaplains' relationships to 

the institution are more attenuated. This attenuated relationship 

makes inclusion of some faiths -- and the concomitant exclusion 

of others -- less obvious and more harmful than it would be in 

the context of a situated chaplain. Second, and paradoxically, the 

rotating chaplain's location external to the legislative institution 

makes his position more likely to be seen as an entanglement 

between church and state. 

 

Id. at 1447. 

Intentional discrimination in the present case is hardly “masked,” and it is 

patently actionable under all known Establishment Clause tests.  Vigorous debate 

continues as to whether the Lemon test, or Justice O’Connor’s endorsement test, or 
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Marsh’s unbroken history test should be used in any given case.  Here, however, 

Chaplain Conroy’s policy and practice of intentional discrimination against 

nonbelievers as invocation-givers is actionable under any of the various tests applied 

by the Supreme Court.  None of the Court’s tests allow for intentional and purposeful 

discrimination.   

The district court, therefore, erred by dismissing Barker’s Establishment 

Clause claim under Rule 12(b)(6).  Barker’s Complaint undeniably and 

overwhelmingly makes plausible claims of discrimination, pretext, and hostility 

toward Barker, based upon his status as a nonbeliever.  Even as to the articulated 

“criteria” for guest invocation-givers, Chaplain Conroy facially applied them in a 

disparate and discriminatory manner.  As the Complaint makes clear, Barker 

satisfied Chaplain Conroy’s ostensible criteria.   

The district court, in the final analysis, clearly erred by concluding that 

Barker’s Complaint fails to state a claim under the Establishment Clause for which 

relief may be granted. 
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VI. CONCLUSION. 

 

For all the above reasons, the Appellant, Daniel Barker, requests that the court 

reverse the district court’s dismissal and remand for further proceedings.    

 

Dated this 14th day of May, 2018. 

BOARDMAN & CLARK LLP 

 

 

/s/ Richard L. Bolton    

Richard L. Bolton 

Federal Bar No. WI0034 

1 South Pinckney Street, Ste. 410 

P.O. Box 927 

Madison, WI  53701-0927 

(608) 257-9521 – Telephone 

(608) 283-1709 – Facsimile  

rbolton@boardmanclark.com  

Attorneys for Appellant Daniel Barker 
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