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COMPLAINT

Plaintiffs, by their attorneys, McGillivray Westerberg & Bender LLC, complain

against Defendants as follows under the Wisconsin Open Records Law, Wis. Stat. §

19.31 et seq. (“Open Records Law”):



Parties

1.  Plaintiff Freedom From Religion Foundation, Inc. (“FFRE"} is a non-profit
corporation organized under the laws of Wisconsin and located in Madison, and whose
mailing addreés is P.O. Box 750, Madison, WI 53701. FFRF submitted Open Records
requests to the Defendants, and is a “requester” within the definition of the Wisconsin
Open Records Law, Wis. Stat. §19 32(3)

2. Plaintiff Patrzck Elliott is an employee of FFRF located in Madison, and whose
business mailing address is P.O. Box 750, Madison, W153701. Mr. Elliott submitted
Open Records requests to the Defendants on behélf of FERF, and is a “requester” within
the definition of the Open Records Law, Wis. Stat. § 19.32(3).

3.  Defendant Office of the Commissibner of Insurance (“OCI") is a state office
whose address is 125 S. Webster Street, Madison,' Wisconsin, 53703, and whose powers
and duties are set forth in Wis. Stat. ch. 601, subch. II. It is an “authority” within the
definition of the Open Records Law, Wis. Stat. § 19.32(1).

4. Defendant Ted Nickel is the Commissioner of Insuranc:é for the State of
Wisconsin, whose business address is 125 5. Webster Street, Madison, Wisconsin, 53703.
He is the custodian of records for the Office of Commissioner of Insurance under Wis.
Stat. § 19.33, and is an “authority” within the definition of the Open Records Law, Wis.
Stat. § 19.32(1).

Venue

5. Venue is proper under Wis. Stat. §§ 801.50(2)(a) and (3)(a).



Facts

6. On June 30, 2014, the Supreme Court of the United States decided Burwell .
Hobby Lobby Stores, Inc., Case No. 13-354. The court’s opinion held that reciuiring certain
family-owned corporations to pay for employees’ insura_née coverage for contraception
under the Affordable Care Act violated a federal law known as the Religious Freedom
Restoration Act of 1993, 42 U.S.C. §2000bb et seq.

7. On ]uly 21, 2014, the website MediaTra;kers qgote& QCI Legislative Liaison
and Public Information Officer ].P. Wieske as stating that Wisconsin’s own
c.ontracepﬁve mandate, known as the Contraceptive Equity Law, Would no longer be
enforced because it was preempted by the Hobby Lobby decision.

8. The quote in the MediaTrackers story was picked up by other news outlets,
including the Milwaukee Journal-Sentinel, which also reported that Wisconsin would not
be enforcing the Contraceptive Equity Law.

9. Some legal experts and advocates disagreed that Hobby Lobby would preempt
Wisconsin's contraceptive mandate since the Religious Freedom Restoration Act applies
only to the federal g(‘)‘.vernment and not the states. See City of Boerne v. Flores, 521 U.S.

507 (1997).



10. OnJuly 22, 2014, Plaintiffs emailed and mailed an Open Records Request to

Defendants seeking the following records:

b cnmirasptive

A true and correct copy of the July 22, 2014, request is attached hereto as Exhibit A.
11. The OCI's Chief Legal Counsel, Mollie Zito, confirmed recéipt of the July 22,

2014, request on the same day it was submitted.

12. On July 25, 2014, Plaintiffs emailed another Open Records Request to
Defendants seeking the following records: -

1} Any correspondence and emails from July 21, 2014 to July 25, 2014 sent by Office
employees concerning enforcement or non-enforcement of contraceptive coverage
insurance requirements. This mehades:

2. Any infernal communications discussing the Office’s handling of contraceptive

coverage
b. Any communications with media or any other persons not employed by the Office

A true and correct copy of the July 25, 2014, request is attached hereto as Exhibit B.



13.  Ms. Zito confirmed receipt of the July 25, 2014, request on July 28, 2014.

14.  On August 25, 2014, Mr. Elliott emailed Ms. Zito to follow up on the two
Open Records requests, since Plaintiffs had not yet received any responsive records.

15. On August 27, 2014, Ms. Zito responded with a letter on behalf of OCI
attaching sixteen (16) pages of recérds, but also partially denying Plaintiffs” Open’
Records Requests. The denials were made on the basis of attorney-client privilege,
attorney work product privilege, and the Open Re(l:ords law balancing test. A true
and correct copy of the Defendants’ response letter is attached hereto as Exhibit C.

16.  The sixteen pages of responsive documents were copies of correspondence
between OCI employees énd reporters dated between July 21 and 24, 2014, except for
one internal QCI_ email indicating how OCI staff should r_espond to inquiries from
insurers regarding the media reports on Hobby Lobby. A true and correct copy of the
sixteen pages of responsive documents is attached hereto as Exhibit D.

17.  Lateron August 27,2014, Mr. Elliott phoned Ms. Zito to clarify the denial.
She confirmed that the response letter and associated sixteen pages of documents were
intended to be Defendants’ response to both the July 22 and July 25 requests, and that
the balancing test denial applied to records other than those denied on the basis of
attorney-client and attorney work product privilege.

18.  On August?29, 2014, Plaintiffs wrote Ms. Zito a letter stating that the OCI's
response to the July 22 and 25 requests was inadequate and unlawful because, infer
alia, it did not provide records responsive to the July 22 request, the denial based on

the balancing test was not sufficiently specific, and the denial did not contain an



adequate explanation of what and how many documents were being withheld. Mr.
Elliott requested that the OCI perform an additional search and that responsive
records be provided to Plaintiffs. A true and correct copy of the August 29, 2014, letter
is attached hereto as Exhibit E.

19.  Neither Defendants nor Ms. Zito responded to the August 29, 2014, letter
- from Mr. Elliott.

' 20.  Plaintiffs subsequently made a request fbr recorcis to the 'Off.ic:e of the
Governor for records related to Wisconéin’s contraceptive mandafe and the Hobby
Lobby decision, mcﬁuding communications between the Governor’s Office and the OCL

21. By letter dated November 24, 2014, the Office of the Governor responded
with thirty-six pages of documents. Its response indicated that two documents were
being withheld on the basis of attorney-client privilege and attorney work product,
and that some limited redactions were made under the balancing test to protect
personal phone numbers and email addresses, but otherwise all responsive records
were provlided. A true and correct copy qf the response letter is attached hereto as
Exhibit F.

22, Thé responsive documents provided by the Governor’s office included
communications with the OCI that were not provided with Defendants’ response to
Plaintiffs’ July 22 and 25, 2014, Open Récords requests, but that were responsive to
those requests. For example, the response from the Governor's office included

multiple email messages between the OCI’s .P. Wieske and staff in the Governor’s



office dated July 24, 2014. A true and correct copy of those messages is attached hereto
as Exhibit G. |

23, The response from the Office of the Governor, media reports, and other
events indicate that the Defendants improperly withheld records that were responsive
to Plaintiffs’ July 22 and July 25, 2014, Open Records Requests, and that other records
continue to be withheld.

CAUSE OF ACTION: Defendants Have
Violated the Wisconsin Open Records Law

1. Plaintiffs incorporate by reference all allegations set forth in the
preceding paragraphs.
2. Under Wis. Stat. § 19.31, it is the declared public policy of this State that

every citizen is entitled to the greatest possible information regarding the affairs of
government and the official acts of government officers and employées. Wis. Stat. §
19.31 thus provides that the Open Records law “shall be construed in every instance
with a presumption of complete public access, consistent with the conduct of
governmental business,” and further, that “[tJhe denial of public access generally is
contrary to the public interest, and only in an exceptional case may access be denied.”

3. The Open Records Law provides that a requester has the right to inspect
any record except as otherwise provided by law. Wis. Stat. § 19.35(1)(a). Authorities
must fill the request, or notify the requester of the authority’s decision to deny the
request and the reasons for denial, “as soon as practicable and without delay.” Wis.

' Stat. § 19.35(4)(a).



4. Defendants violated the Open Records Law by failing to provide
responsive records in response to Plaintiffs’ requests, by failing to separate and provide
non-privileged portions of responsive records, and by improperly denying Plaintiffs’
‘requests for re;:ords.

5. Defendants violated the Open Records Law by failing to explain the
specific reasons for d;enial of Piaintiffs’ Open Records requests, and by failing to
identify the documents that were withheld.

6. Defendants’ actions have caused and will continue to cause injury to the
Plaintiffs by depriving them and the public of their rights under the Open Records law.

RELIEF REQUESTED

WHEREFORE, Plaintiffs requests that the Court grant the following relief
pursuant to Wis. Stat. § 19.31 et seq.:

1. An order declaring that Defendants violated Wisconsin’s Open Records
law, Wis. S’;at. §§ 19.31 et seq., see Wis. Stat. § 806.04;

2. A mandamus order directing Defendants to produce for the Plaintiffs the
requested records without further delay, Wis. Stat. § 19.37(1)a);

3. An award to Plaintiffs for their reasonable attorneys’ fees, damages of not
less than $100, Plaintiffs’ other actual costs, and punitive damages related
to their Open Records complaint, Wis. Stat. § 19.37(2), (3); and

4. Such other relief as the Court deems just and equitable.

Dated this 17t day of December, 2014.



McGILLIVRAY WESTERBERG & BENDER LLC
A’ctorneys for Plaintiffs

//Za{( A\

Christa Westerberg

State Bar No. 1040530

Pamela R. McGillivray |

State Bar No. 1034194

211 S. Paterson St., Suite 320
Madison, Wisconsin 53703
Telephone: (608) 310-3560
Facsimile: (608) 310-3561
westerberg@mwbattorneys.com
megilliviay@mwbattorneys.com




Box 750 MADISON, WI 53701 - (608) 256-8900 - WWW.FFERF.ORG

July 22, 2014

SENT VIA MAIL & EMAIL: ociinfermation®wisconsin.gov

Commissioner Theodore Nickel

Wisconsin Office of the Commissioner of Instirance
P.C. Box 7873

Madisen, WI 53707-7873

Re:  Open Records Reguest
Dear Commissioner Nickel:

I amn writing to you ori behalf of the Fréedotn from Religion Foundation (FFRF) to
request public records from the Wisconsin Office of the Commissioner of Insurance
(Office). Pursuant to Wis, Stat. §§19.31-19.39, I hereby request a copy of the following:

1) Any records related to non-enforcement of cortraceptive coverage under
Wisconsin statutes by the Office. This includes:

a. Any Office memos, reports, plans and other records concerning Burwell v.
Hobby Lobby Stores, ne. and its impact on Wisconsin law or insurance
requirements relating to contraceptive coverage:

b. Any corresporidence and emails from Jahuary 1, 2014 to the present
concerning Office enforcement of contraceptive coverage requirements.

2y Any correspondence, ernails, and other records sent or received between the -
Office and the Office of the Governtor concerning contraceptive coverage
requirements. .

3} Any correspondence, emails, and other records sent or received between the
Office and Brian Sikma or Media Trackers Wisconsin,

4) Any records concerning the authority of the Comumissioner to disregard
Wisconsin statutes mandating contraceptive coverage by insurance providers.

Please be aware that under Wisconsin law, there'is a “presumption of complete public
acoess consistent with the eonduct of government business. The denial of access,
genérally is contrary to the public interest and only in exceptional cases can access be
denied.” See Wis. Stat. §19.31. If you choosé to deny this request, please respond with a
written explanation of the denial including any referénces to ‘statutory exemptions or
other case law upon which you rely.

EXHIBIT

A

Dun Barker-and Annie Lautie Gaylon, Co-Presidents



If your-agency does not maintain these public records, please let me know the proper
custodians of these records. Please provide their names and addresses, If ] can provide
any clarification that will helpexpedite your attention to my reguest, please contact me af
608-256-8900. Ifany records are availablé in electronic format, they may be emailed to
Patrick@(fif.org. Thank you for your time and attention to this matter.

Sincerély,

) s 5
Patrick Elliott
Staff Attorney



P.O. BOX 750 - MADISON, WI 53701 + (608) 256-8900 - WWW.FFRF.ORG

July 25, 2014
SENT VIA EMAIL ONLY: Mollie.Zito@wisconsin.gov

Ms. Mollie K. Zito

Chief Legal Counsel

‘W1 Office of the Commissioner of Insurance
P.O. Box 7873

Madison, WI 53707-7873

Re:  Open Records Request
Dear Ms. Zito:

I am writing to you on behalf of the Freedom from Religion Foundation (FFRF) to request public
records from the Wisconsin Office of the Commissioner of Insurance (Office). Pursuant to Wis.
Stat. §§19.31-19.39, I hereby request a copy of the following:

1) Any correspondence and emails from July 21, 2014 to July 25, 2014 sent by Office
employees concerning enforcement or non-enforcement of contraceptive coverage
insurance requirements. This includes:

a. Any internal communications discussing the Office’s handling of contraceptive

coverage
b. Any communications with media or any other persons not employed by the Office

If I can provide any clarification that will help expedite your attention to my request, please
contact me at 608-256-8900. If any records are available in electronic format, they may be

emailed to Patrick@ffrf.org. Thank you for your time and attention to this matter.
Sincerely,

Patrick Elliott
Staff Attorney




State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

iegal Uinit
Scolf Walker, (_Bovamor o 125 South Webster Streel » P.O. Box 7873
Fheodore K Nickel, Commissioner Madison, Wisconsin 53767-7873

Phane: (508) 267-9586 « Fax {608) 2645228

Wisconsin.gov Wb Address: oclwi.gov

August 27, 2014

MR PATRICK ELLIOTT

STAFF ATTORNEY

FREEDCM FROM RELIGION FOUNDATION
PO BOX 750

MADISON WI 53701

Re: Open Records Request

Dear Mr. Elliott:

This letter is in response to your open record requests received by the Office of the
Commissioner of Insurance (OCI) on July 22 and 25, 2014, Enclosed please find
records that are responsive to your requests related to enforcement or non-
enforcement of contraceptive coverage under the Wisconsin mandate. OCI has
withheld privileged documents as permitted under ss. 19.35 (1} and 19.85 (1) {(g), Wis.
Stat., and based upon the balancing test.

Section 19.35, Wis. Stat., states: “[Elxcept as otherwise provided by law, any
requester has a right to inspect any record.” The attorney-client privilege
suffices as an “exception otherwise provided by law” for a refusal to disclose
records under the Public Records Law of Wisconsin. The attorney-client
privilege allows a client to refuse to disclose, and to prevent any other person
from disclosing, confidential communications made for the purpose of providing
legal representation to the chent. (See also s. 905.03, Wis. Stat)

Additionally, the attorney work product doctrine which is codified at s. 804.01
(2) (¢} 1., Wis. Stat., applies 10 create an exception to the Public Records Law
(Seifert and Seifert v. School District of Sheboygan Falls, 2007 WI App 207, 305
Wis. 2d 582,740 N.W. 2d 177). The purpose of some of the withheld
documents was to communicate with and confer with legal counsel.

In addition to the exception under the Public Records Law for attorney-client

privilege and attorney work product, there are public policy reasons in favor of
non-disclosure that outweigh the presumption of open records when applying a

balancing test, The need for OCI to be afforded the opportunity to obtain

confidential legal advice and representation relating to its regulatory and other

obligations outweighs the public’s interest in the disclosure of records related to

that representation. EXHIBIT

C

WISCONSIN IS OFPEN FOR BUSINESS



Pursuant to s. 19.35 (4) {b}, Wis. Stat.; this letfer constitutes a written statement
regarding OCI’s partial denial of your request, This determination is subject to review
by mandamus under s. 19.37 (1), Wis. Stat., or upon application to the attomey
general or district attorney.

If you have any questions, please call me at (608} 261-6017 or e-mail me at.
mollie. ZtofIWiSCOnSIN., gOV,




VWioske, JP - QC!

Erom: Jason Stein <jstein@irn.com>

Sent: Mionday, July 21, 2014 4:25 Ph

Tex Wieska, JP - OCi Guy Boution; Pafrick Marlay

Subject; Ewe: This might interest you guvs - Wi suspands coniraception mandaie
Hi JP,

Can vou go over what the current law says on this and what OCI has decided o do in terms of enforcement? Do

you know when this law passed? -J

| e Forwarded message e

From: Brian Sikma, Media Trackers <:r1an{a;mec1a’a—ackers org>

Trate: Mon, Jul 21, 2014 at 4:22 PM

Subject: This might interest you guys - Wi suspends contraception mandate
To: Jason Stein <istein@im.com>, Patrick Marley <pmariev@imn cor™

Hi Guys,

Thought this might possibly interest one of you

hitp://mediatrackers.ore/wisconsin/2014/07/21/ wis-woni-enforce-giate-conmaception-mandate

Regards,
Brian

Brian Sikms
Communications Director
Media Trackers
brian@rnediatrackers.org
608.492.1774 - Mobile

Leam More;

www. MediaTrackers.org

www. twitter.com/MediaTrackers
worw facebook. com/mediatrackers Wi

Jzson Stein | State Capitd! reporter
Mitwatkes Journa! Sentinel
608-258-2262

isreinf@im.com

ntte A Awww dsoniine . com

"EXHIBIT




Wieske, [P - OCI

rronu David Wanhiberg <DWahloerg@madison.com>

Sant: Wadnasday, July 23, 2014 12:08 PM

Ta Wiaske, JP - OC!

Subject: FW: Walker Administration Unitaterally Ends Enforcement of Wisconsin Birth Control Law

Eifachments: Juiy 23 Media Statement PPAW! Contraceptive Eauily.pdf

P What ts OCFs trke on this? What was announced? Has OCI received any compiaints from people who say their

ampioyers aren’t covering birth control (or what Is reguired by law;}?
David |

David Wahlberg
Health/medicine reporter
Wisconsin State Journal
1901 Fash Hatchery Road
Madison, W1 53708
dwahiberg@madison.com
(@davidkwahlberg
www.mmadison.com/wsi
(6083 252-6125 phone
(608) 252-6116 fax

From: Kendelien, Laura [mafto:laura, Kendelien@ppm org]

Sant: Wednesday, July 23, 2014 12:00 PM

Ta: Kenoellen, Laurs '

Subject: Walker Administration Unilaterally Ends Enforcement of Wisconsin Birth Control Law

Flanned
 Parenthood”

o Frroadood datoaine of Wissonsin

FOR IMMEDIATE RELEASE Contact: Lisa Boyee
Juby 23, 2014 . 608-345-7540

Walker Administration Unilsterally Ends Enforcerment of Wisconsin Birth Controf Law
in Latest Effort to Restrict Women's Access to Essential Bealth Care
Nationol Women's Low Center Soys Move is in Conflict with Law

MADISON — This week, the Office of the Commissioner of insurance (OCH under Governor Walker's administration
announced via 2 media interview that the state will no longer enforce Wisconstn's birth control coverage faw (Wis stat.
£32 .895(17)) that ensures prescription drug plans cover birth controf the same as other prescription drugs. Governor
walker justified this move in fight of the Hobby Lobby decision by the Supreme Court in June. Legal experts with the
Netional Women's Law Center, however, have released an analysis that concludes the Hobby Lobby ruiing does not
invalidate Wisconsin's contraceptive coverage law and it must therefore be enforced. The Watker Administration’s move

1



is just the fatest in a long line of efforts to reduce women's access 1o everything from sex education, cancer screens, and
hirth control to safe and legal abortion,

“5overnor Walker's latest effort to unilaterally end the enforcement of Wisconsin's birth control law without legisiative
action shows just how far he is willing o go to restrict women’s access 1o essential health care,” stated Tanya Atkinson,
Executive Director of Planned Parenthood Advocates of Wisconsin. Since taking office, Governor Walker has initiated
and/or signed into law an unprecedented number of laws and policies that compromise women’s health and weltheing.
" “Despits the proven benefits of affordable birth control access for women and their employers, and the overwhelming
pubfic support for birth control coverage, it's unhailevable that we are stil fighting for access to birth control in 2014

Last month, in a 5-4 ruling, conservative justices on the U.S. Supreme Court ruled in favar of corporations who argued
that thev should not have to provide insurance coverage for their employees’ birth control, as required by the
hffordable Care Act (ACA) because of the business owners’ parsonal refigious pefisfs. The Hobby Lobby decision was an
answer to a spacific guestion related to whether for-profit companies with 'reiig'lous objections coutd be exempted from
the ACA's coverage reguirement and not state-specific laws relaied to insurance reguirements,

According to a legal aﬂa}yéis rom the National Women's Law Center, “the Hobby Labby decision does not directly affect
the Wisconsin contracepiive coverage law.” The legal memo goes on to state, “Closely-held for-profit corporations going
business in Wisconsin that do not sei-insure must abide by the state law, and continue to provide birth control coverage
to the same extent they provide preventive care and prescription drugs. The Wisconsin Office of the Commissioner of
Insurance must continue to enforce this provision.”

“wWe calt on Governor Walker to enforce Wisconsin's birth control taw,” Atkinson stated. “It is time to stop the politicat
interfarence in women's heaith. Ninety-nine percent of women rely on birth control at some point in their lives. Ensuring
affordahle access to this important preventative service is one area where we shoutd all agres.”

“While Gavernor Walker continues his career-long campaign to restrict women’s health care, Planned Parenthood
ramains commitied to providing essential health care services including birth control, cancer screens, $TD testing and
treatment, and heaith referrals that women and families rely on to stay safe, healthy, and strong,” Atkinson concluded.

4
BACKGROUND

3irth control is basic health care and used by 99 percent of women at some point in their lives, yet before the passage of
imws Hike Wisconsin's Contraceptive Coverage Law in 2009, many health insurance plans deliberstely exciuded coverage
for contraceptives. Before this inequity was addressed, women of reproductive age were forced to pay as much as 68
percent more for out-of-pocket medical cere than men, For each woman supplied with prescription contraceptive
coverage over a five-year period, insurance companies save 8 minimum of $10,000 because of the costs associated with
unintended pregnancy {Pepulation Connection, Contraception Equity: What You Need to Know, 6/21/2007)

After decades of discriminatory coverage by insurance companies, it has been categorized as a part of women's basic
preventive care and all insurance policies to cover birth controd with no out-of-pocket cost to women. According to the
Department of Health and Human Services, 30 mitfion wornen nationally are atrsady ehgible for this banefit. When the
taw is Tully implemented, 47 miliiop women nationally will have access to no-co-pay birth control thanks to the
Affordable Care Act.

Studies also show that women who receive birth control with no co-pay or at a reduced cost are able o avoid more than
two milion unplanned pregnancies each year, which also reduces the need for abortion. t's not surprising that the
public overwhelmingly supports the birth control benefit by a nearly two-to-one margin.




Birth comtrol is tremenddusly imporiant to women for ali kinds of reasons, inchuding the need to controf certain-madical
conditions and to plan our families. Under the birth controf benefit, women nave acoass 1o this imporiant preventive
care &t no cost.

« The wide avaitability of hirth control bas been an enormous benefit for couniless womean and their families,
enabling them o support themselves financially, complete their education, and plan their families and have
children when they're ready. '

¢ Virtually all {99 percent) Aﬂnerman women betwaen the ages of 15 and 44 who are sexually active have used
birth controf at some time, ‘

o A 2010 survev found that mare than a third of female voters have struggled to afford prescription birth control
at some polnt in their fives, and as a resuit, used birth control inconsistenty. This isn't surprising considering co-
pays for birth contro! pitls typically range between 515 and $50 per month — up 5600 per year.

s Other methods, such as 1UDs, can cost several hundred doltars, even with heakth insurance. Far the first time,

' under the birth control benefit, WDs are now fu}w covered by insurance companies without additional out-of-
pocket expense,

e For many women, birth control is usad for 2 host of haalth care reasons, According to the Guitmacher
Institute, 5& percent of birth control pill users cite health benefits as 2 contributing factor for using the birth
control pill, including treating endometriosis, menstrual pain, and menstrual regulation.

For 3 comprehensive list of policies Governor Walker has passed that restrict women's health and weli-being, click here.



wieske, JP - OC

Fror Jessica VanEgeren <J/Vanegeren@madison.com>

Seni: Thursday, July 24, 2014 3:00 PM
Teo: . Wiasks, JP - OCI
Subject: : chack -

JP,

Here is what | believe you said in our last conversation. Sikma got it wrong, and
below is what | think is correct, Let me know.

Wisconsin is no longer enforcing its Contraceptive Equity Law it comes 1o policies
submitted by insurance companies that contain a policy that does not cover birth
control and a separate policy that has a contraceptive rider, which acts similar fo
a prescription drug rider. Prior to Jan. T when the ACA regulations fook effect,
Insurance Commissioner's Office would have viewed this as a problem, given the .
state contraceptive law. |

Is this correct?






Wieska JP - OCI

Wizske, JP - GO
Thursday, July 24, 2014 4:37 PW
Capltal Times, jvanegaren

Subjact: RE: check

| wouldr’t specifically say Sikma got it wrong, &ll the press reports did.

Anc ust to be clear, 1 would say:

Wisconsin PREMPTED from its Contraceptive Equity Law it comes 1o policies
submitted by insurance companies that contain BOTH a policy that goes not
cover birth conirol and a separate policy that has & contraceptive rider, which
acts similar to a prescription drug rider. Prior to Jan. 1 when the ACA regulations
took effect, insurance Commissioner's Office would have viewed this as a
problem, given the state contraceptive law BUT POST ACAISSUING THE 2
POLICIES IS REQUIRED UNDER FEDERAL REGUALTIONS. .. ..

J.P Wiesks, FLMI

Legisiative Liaison & Public Information Officer
Office of the Commissioner of Insurance

in wieske@wisconsin.gov

(608} 266-2443

From: Jessica VanEgeren [mailio:lVanegeren@madison.com}
Sant: Thursday, Jly 24, 2614 3:00 PM

To; Wieske, JP - OCL

Subject: check

JP,

Mere is what | believe you said in our last conversation. Sikma got it wrong, and '
below is what | think is correct. Let me Know.

Wisconsin is no longer enforcing its Contraceptive Equity Law it comes to policies
submitted by insurance companies that contain a policy that does not cover birth
control and a separate policy that has a contraceptive rider, which acts similar to
& prescription drug rider. Prior to Jan. 1 when the ACA regulations took effect,
Insurance Commissioner's Office would have viewed this as a problem, given the
state contraceplive law. '

Jot




Is this correct?



Wieske, JP - OCI

Erom Jessice VanEgeren <Vanegeren@madison.com>
Sent: Friday, July 25, 2014 837 AM

Ta: Wiaske, JP - OC

Subject: RE: check

Got i

From! Wieske, JP - OCI [mailoIP. Wieske@wisconsin.gov]
Sent: Thursday, July 24, 2014 4:37 PM

Tar Jessice Vantgeren

Subject: RE: check

lessica,
I wouldn’t specifically say Sikma got & wrong, all the press reports did.

And just to be clear, | would say:

Wisconsin PREMPTED from its Contraceptive Equity Law it comes fo policies
submitted by insurance companies that contain BOTH a policy that does not
cover birth control and a separate policy that has a confraceptive rider, which
acts similar to a prescription drug rider, Prior to Jan. 1 when the ACA regulations
took effect, Insurance Commissioner's Office would have viewed this as a
probiem, given the state coniraceptive law BUT POST ACA ISSUING THE 2
POLICIES IS REQUIRED UNDER FEDERAL REGUALTIONS.....

J P, Wiaske, FLMI

Legistative Lizison & Public Information Officer
Office of the Commissioner of Insurance
ip.wieske@wisconsin.gov

(508) 266-2483

From: Jessica VanEgeren [maitto.Vanegeren@madison.com |
Sent: Thursday, July 24, 2014 3:00 PM

Fa Wieske, IP - OCT

Subjeck: check

JP,

Here is what | believe you said in our last conversation, Stkma got it wrong, and
below is what | think is correct. Let me know. '

Wisconsin is no longer enforcing its Contraceptive Equity Law it comes fc policies
submitted by insurance companies that contain a policy that does not cover birth

3




control and a separaie policy that has a contraceptive rider, which acts similar to
a presoription drug rider. Prior to Jan. 1 when the ACA regulations took effect,
Insurance Commissioner's Office wou&d have viewed this as a problern, given the
state contraceptive law.

le this correct?




Wieske, JB - OCI

From: Jason Stein <jsigin@jrn.com:>
Sent: Thurstay, Juky 24, 2014 5:00 PM
Ta: Wiaske, JP - OCI;, Dana Farguson
oo dhaynes@jn.com

Subject: - Re: Contracepiive coverage

P,

Thanks for your note. We are in the process of reporting & story that would make clear the alternate provedure
for employees in these cases to receive contraceptive coverage.

In the case of vour other objections, I would note that the story laid out the narrow grounds of the pre-etmption ‘

as you see it and its source. Nowhere does the story say snforcement of the state law was being dropped i
entirely. In fact, i goes out of fts way to state the opposite. Let me know if you have other conoerns. 5

Om Thiy, 3111 24,2014 at 4:50 PM, Wieske, JP - OCI <JP. Wieske(@iwisconsin.gov> wrote:

Jason T |

1 want to express my dismay with the maccurate stories posted Monday and Wednesday on jsonline.com. The
posted story claimed that Wisconsin was not enforcing the stat¢ contraceptive mandate. This is not true, but it :
also misleads consumers inte believing that they would not have access to insurance coverage for

contraceptives, 1t is important to note that the federal rales ONLY apply narrowly to emplovers who assert the

religious exemption and there bas been no change in OCI policy since we began reviewing Affordable Care Act

policies last vear.

What | specifically explained was that essentially nothing has changed relative to Wisconsin's contraceptive
mandate from the Hobby Lobby decision except the scope of the religious exemption. Under federal rules,
insurers. are required to issue policies without contraceptive coverage to employers who assert a religious
exemption. Insurers are also required fo issue & no-cost (to employer or e.mp]ovee) contraceptive only pian to
the employess of those asserting a religious emmphon In order for our insurers to comply with the federal
requirements under the Affordable Care Act, Wisconsin was requue:d to review these separate insurance
policies.

In short, our law was presmupted by federal law but employess at religious firms continue to receive
contraceptive coverage through the required separate contraceptive-only msurance policy.

The details in any news story need 0 complete and accurate. Unfortunately, the story posted on your website
and printed in your paper was neither. ' ‘



Sincerely
JP

J.P. Wieske, FLM
Legtsiative Liaison & Pubiic information Officer
Gffice of the Comimissionsr of insurance

o wieske@wisconsin. gov

(508) 266-2433

Jason Stein | State Capitol reporter

...... P O T T

Miwaukes Journal Santinal
608-258-2262
istetn@irn. com

oo fwww, 1soniinge . com
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Wieske, JP - OCl

From: ‘ Jason Stein <jstein@im.com>

Sent: Friday, July 25, 2014 3.30 PM
T Wieske, JP - OC!

Ce: : _ dhaynesgim.com

Suect: Re: Coniracepiive coverage

The updaie story is now up onlipe.

Wiip /fworw. sonline. com/news/ statepolitics/birth-control-covered-even-if-emplovers-have-~religious-obisciions-

h9631772221-268631402 himl

On Fo, Jul 25, 2014 at 8:20 AM, Wieska., TP - OCT <JP. Wieske@wisconsin. gov> Wrote:

Thank you for the thoughtful response, and for the paper committing to ancther story, Itis a complicated issue. Thanks

again.

ip

J.P. Wieske, FLM

Legislative Lialson & Public information Officer

Cifice of the Commissioner of Insurance

ip.wieske@wisconsin, ooy

(508} 266-2493

From: lason Stein [mailto;istein@irn.com)
Sent: Thursday, July 24, 2014 5:00 PM

To: Wieske, JP - OCT; Dana Ferguson

o dhaynes@irn.com

Subject: Re: Contraceptive coverage

JPD

~ Tharks for your note. We are in the process of reporting a story that would make clear the alternate procedure
for employees in these cases to Teceive confraceptive coverage. o ‘




In the sase of your other objections, [ would note that the siory laid out the narrow grounds of the pre-emption
as you see it and ifs source. Nowhere does the story say enforcement of the state law was being dropped
entirely. In fact, it goes out of its way to state the opposite. Let me know if you have other concerns.

On Thu, Jul 24, 2014 at 4:50 PM, Wieske, TP - OCI <JP. Wieske@wisconsin.eov> wrote:

Jason

1 want to express my dismey with the inaceurate stories bosted Monday and Wednesday or jgsonline.com. The
posted story claimed that Wisconsin was not enforcing the state contraceptive mandate. This is not true, but it
also misleads consumers mio believing that they would not have access to insurance coverage for
comtraceptives. It is important to note that the federal rules ONLY apply narrowly to employers who assert the
religious exemption and there has been no change in OCI policy since we began reviewing Affordable Care Act
policies last year.

What spf:cﬁlcaﬂ} explained was that essentially nothing has changed reiatwe to Wisconsin’s contraceptive
mandate from the Hobby Lobby decision except the scope of the religious exemption. Under federal rules,
insurers are required to issue policies without contraceptive coverage to emplovers who assert a religious
exemption. Insurers are also reqmrad to issue a no-cost (io employer or employee) contraceptive only plan to
the emplovees of those asserting a religious exemption. In order for our insurers to comply with the federal
requirements under the Affordable Care Act, Wisconsin was required 1o review these separate insurance
policies.

In short, our law was preempted by federal law but employees at religious firms continue to receive
contraceptive coverage through the required separate confraceptive-only insvrance policy. -

The details tn any news story need to complete and accurate, Unfortunately, the story posted on your websiie
and printed in your paper was neither.

Sincerely



J.P. Wieske, FLMI
Legistative Liaison & Public information Officer
Office of the Coammissionsr of insurance

i0 wieske@wisconsinaov

(608 265-2483

lason Siein | State Capitol reporter

..................................

£08-258-2262
jstein@irn.com
heto: /fwww. isenline.com

jason Stein | State Capitol reporter

Milwaukee Jouf*r;al sentinel
608-258-2262

istein®jm.com

httn //www isonling. com

l



jatsh, Julie E - OCI

FOmT Dambach, Diane E - GCl

Sent: Monday, July 28, 2014 3117 PM

To: - Walsh, Julie £ - OCI _
Subject: Open Records Wisconsin coniraceptive mandate

lujie - Here's the info we have,

Diane Dambach

Chief, Accident & Heaith insurance Section Bureau of Market Regulation Office of the Commissioner of insurance
{6D8) 266-0106

dizne.dambach@wisconsin.goy

—Original Message--—-

From: Dambach, Diane E - OCl

Sent: Thursday, July 24, 2014 8:01 AM

To: OCl DL Accident & Health Insurance Section

Subject: Wisconsin makes exception for enforcement of contraceptive mandate

ry] — http//www.isonline.com/news/statepolitics/wisconsin-makes-exception-for-enforcement-of-contraceptive-
mandate-h9931551521-268019571.htmi '

It you get a call from one of your companies regarding the above article, indicate that we'li call them back. 'm waitihg
for information on how we're going to officially provide information to out insurers.
if you get a call from other than an insurance company, transfer the call to JP. Thank you




P.O. BOX 750 - MADISON, WI 537071 « (608) 256-8900 » WWW.FFRF.ORG

August 29,2014
SENT VIA MAIL & EMAIL: Mollie Zito@wisconsin.gov

Ms. Mollie K. Zito

Chief Legal Counsel

W1 Office of the. Commissioner of Tnsurance
P.O. Box 7873

Madison, W1 53707-7873

Re: Viotation of Public Records Law
Dear Ms, Zito!

I am writing regarding the inadequate and unlawful response that we received from the
Wisconsin Office of the Commissioner of Tnsurance (Office) concerninig'a public records
requests that I submitied on.behalf of FFRF on July 22-and 25.

On July 22, FFRF requested, in part, “any records telated to non-enforcement of
contraceptive coverage under Wisconsin statutes: by the Office.” This is 2 request that
broadly applies to any records, as defined by Wisconsin law, of non-enforcement of
statutory contraceptive coverage. You provided no records in response to this request.

FFRF noted that the request included any “correspondence and emails” from this year
concerning Office enforcement of contraceptive coverage requirements. Y ou provided no
records in response.

The Office did not provide one record in response to the four subject dreas that were
requested on July 22. As you will recall, Icalled you on August 27 to confirn that your
[etter of the same date was the Office’s formal reply to both FFRF’s July 22 and 25
requests.

It is troubling that the Office, which apparently issued a change in policy conceriing an
important health-refated matter, has done so in secret and cannot produce one record on
this subject area. The residents of Wisconsin have a right to understand the operations of
OCI and to receive public records. :

This is affirmed in the general purpose for the public records law:
[Plroviding persons with such information is declared to be an essential

function of 4 representative government and an integral part of the roufine "EXHIBIT
duties of officers and employeés whose reésponsibility it is to provide such.

Dan Barker and Annie Laurie Gaylor, Co-Presidenss



information, To that end, ss. 1932:to 19.37 shall be construed in every
instance with a presumption of complete public access, consistent with the
conduct of governmental business. The denial of public access generally is
contrary to the public interest, and only in an eXceptional case may access
be denied. Wis. Stat. § 1931. . :

It was also troubling when you confirmed over the phone that the fourth paragraph of

your letter concerning the balancing test was intended to apply to records that are outside

the scope of attorney- ~client pnvzleve and attorney work prodict. No other balaricing
justification was offered. A records custodian who denies access to a record must
specifically state the public policy reasens for thie refusal. Newspapers, Inc. v. Breier, 89
Wis. 2d 417,427 (1979) (“If the custodian decides not to allow inspection, he must state
specific public-poli¢y reasons for the refusal. These reasons providea basis for review in
the event of court action.™)

The Attorney General alse has prowded suidance oy this issue: *If no responsive records

exist, the authority should say so in its response... Records or portions of records not
being provided should be identified with sufficient detail for the requester to understand
what is beirg withheld...” Wisconsin Public Records Law Complance Qutline, p.15
(Sept.2012).

The OCI response does not give-any detail as to whatrecords are being withheld due to
the “balancing test,” what categories requested do not have responsive records, and what
types of records are claimed to be attorney-client privilege and atforney work product.

You did not indicate if any search was conducted and the form of the search. We have
reason to believe that OCI informed insurers about this matter and also that responsive
communications are in the position of I.P. Wieske.

The August 27 response is an unlawful denial under the Wisconsin’s public records law.
We hope that an additional search may be conducted and responsive records provided to
FFRF. If any records are available in glectronic format, they may be emailed to
Patrick@ffrf.ore.

Sincerely,

Patrick Ellioit
Staff Attorney



SCOTT WALKER

OQFFICE OF THE GOVERNOR P.O. BOX 7863
STATE OF WISCONSIN MADISON, W153707
November 24, 2014
 Patrick Elliott
Freedom from Religion Foundation
patrick@ffrf.org

Dear Mr. Elliott,
[ am writing to respond to your public records request for the following:

1) Any correspondence emails, and other records sent or received between the Office of the
Governor and the Wisconsin Office of the Commissioner of Insurance concerning
contraceplive insurance coverage requirements;

2) Any records in the possession of the Office of the Governor related to nonenforcement of
contraceptive coverage under Wisconsin statutes. This includes:

a. Any memos, reports, plans and other records concerning Burwell v. Hobby Lobby
Stores, Inc. and its impact on Wisconsin law or insurance requirements relating
to contraceptive coverage;

b. Any correspondence and emails from January I, 2014, to the present [October 0,
2014] concerning Office of the Commissioner of Insurance enforcement of
contraceptive coverage requirements.

In a subsequent email you indicated that, for parts 1 and 2(a), our search could be limited to a

“date range of Sept. 19, 2013 through Oct. 6, 2014. In response to all parts of your request, we
have completed our search, and 36 pages of responsive records are included as an attachment to
this letter in PDF format.

When reviewing the records, you will notice that some material is redacted. The Wisconsin
Public Records Law incorporates the common-law balancing test, which requires us to weigh the
public interest in disclosure against any harm that could result from disclosure. See, Wis. Stat. §
19.35(1)(a), see Wisconsin Newspress, Inc. v. Sch. -Dist. of Sheboygan Falls, 199 Wis, 2d 768,
777-78 (1996). Applying this standard, we have redacted the following material:

Non-public direct telephone numbers for staff members in the Office of the Governor have been
redacted pursuant to the balancing test. The staff members who use these direct telephone
numbers are state public officials holding key positions in state government with numerous
responsibilities. Given the existence of a central telephone number (608-266-1212) through
which all staff may be contacted as their availability permits, disclosure of non-public direct
numbers would serve no significant public interest. Any public interest in disclosure is therefore

WISCONSIN IS OPEN FOR BUSINESS
WWW.WISGOV.STATE.WLUS » (608) 266-1212 » FaX: (608) 267-8983




outweighed by the public interest in efficient government, an interest which would be
undermined if the dissemination of direct telephone numbers caused unnecessary disruptions to
staff members’ ability to carry out their responsibilities.

Additionally, all identifiers of the non-public official direct email address for the Governor have
been redacted pursuant to the balancing test. The Governor holds the highest executive position
in state government, with numerous ofﬁmal resp0n81b111t1es Given the existence of other
publicly available means through he Governor, we have determined that the

""" Goyernor s ability to carry out his

public interest in avoiding pote
responsibilities without unnécessa any‘public interest in disclosure.

Lastly, two records ‘that e k. tandsprivileged attorney-client
ion have been withheld: munications is a

possibility of lit

‘by both the attorney-client
privilege and the privilege. reprotected because the above
privileges apply to the Office : zal counsel it receives. The Office of
the Governor has a right to the same attorney-client relationship that the members of the public
expect with their attorneys, and revealing the specifics of legal inquiries compromises the
attorney-client relationship. If this information is open to the public, the legal advice the
Governor and his office receives would not be as candid or complete, and it could compromise
the effectiveness of legal counsel. Further, because there is a possibility of litigation over the
issue in question, the withheld records are privileged as attorney work product.

Here, the documents™

WISCONSIN IS OPEN FOR BUSINESS
WWW.WISGOV.STATE. WLUS * (608) 266-1212 » FAX: (608) 267-8983



‘In conclusion, it is the consistent practice of this office to withheld documents protected by the
attorney-client privilege and the privilege for attorney work product. And as laid out above, the
expectations of confidentiality in attorney work product and attorney-client communications are
supported by statutes, ethics rules, and case law. The courts have also held that these privileges
are proper limits on access to records under the public records law. Therefore, we are
withholding privileged material here consistent with past practice and with the guidance of the
courts of this state.

This letter completes o
Governor Scott Walker.

WISCONSIN IS OPEN FOR BUSINESS
WWW.WISGOV.STATE.-WLUS = (608) 266-1212 = FAX: (608) 267-8983



From: Patrick, Laurgl.. GOV

To: Wieske, J8 .- QCT

Subject: RE: Quick chat

Date! Thursday, July 24, 2014 1:01:00 PM
Thanks!

Laurel Patrick | Press Secretary
Office of Governor Scott Walker
(o} 608-267-7303

From: Wieske, JP - OCI

Sent: Thursday, July 24, 2014 1:01 PM
To: Patrick, Laurel - GOV

Subject: RE: Quick chat

it is incorrect to say the administration is no longer enforcing the state’s contraception coverage.
The contraceptive mandate is still in place. Only in very rare circumstances when there are religious
objections is it not, in which case federal rules and the Supreme Court decision preempt state law.

J.P. Wieske, FLMI

Legislative Liaison & Public Information Officer
Office of the Commissioner of Insurance

jp.wi wi in.Qo

(608) 266-2483

From: Patrick, Laurel - GOV

Sent: Thursday, July 24, 2014 12:54 PM
To: Wieske, JP - OCl

Subject: RE: Quick chat

It is incorrect to say the administration is no longer enforcing the state’s contraception coverage.
The contraceptive mandate is still in place. Only in very rare circumstances when there are religious
objections is it not, in which case the Supreme Court decision becomes law.

Laurel Patrick | Press Secretary
Office of Governor Scott Waiker _
fo) 608-267-7303 "EXHIBIT




From: Wieske, JP - OCI

Sent: Thursday, July 24, 2014 12:51 PM
To: Patrick, Laurel - GOV

Subject: RE: Quick chat

Now works

J.P. Wieske, FL.MI
Legislative Liaison & Public information Officer
Office of the Commissioner of Insurance

(608) 266-2493

From:; Patrick, Laurel - GOV

Sent: Thursday, July 24, 2014 12:46 PM
To: Wieske, JP - OCI

Subject: Quick chat

Hilk,

I'm stepping into a meeting at 1, but could you shoot me an email when you have time to chat? I'l
step out and give you a call.

taurel Patrick | Press Secretary
Office of Governor Scott Walker
(0) 608-267-7303




From:

To: Webster, Jogelvn = GOV; Werwie, Cullen J - DOA

Subject: Fwicl: Contraceptive coverage
Date: Thursday, July 24, 2014 5:06:22 PM
JP Wieske

ie WISCONSin.gov

608-266-2493

Begin forwarded message:

From: Jason Stein <jstein@jrn.com>

Date: July 24, 2014 at 5:00:05 PM CDT

To: "Wieske, JP - OCI" <JP.Wieske@wisconsin.gov>, Dana Ferguson
<dferguson@jrn.com>

Cc: "dhaynes@irn.com” <dhaynes@jrn.com>

Subject: Re: Contraceptive coverage

JP,

Thanks for your note. We are in the process of reporting a story that
would make clear the alternate procedure for employees in these cases
to receive contraceptive coverage.

In the case of your other objections, I would note that the story laid out
the narrow grounds of the pre-emption as you see it and its source.
Nowhere does the story say enforcement of the state law was being
dropped entirely. In fact, it goes out of its way to state the opposite. Let
me know if you have other concerns. ‘

On Thuy, Jul 24, 2014 at 4:50 PM, Wieske, JP - OCI
< JP.Wieske@wisconsin.gov> wrote:

Jason

I want to express my dismay with the inaccurate stories posted Monday
and Wednesday on jsonline.com. The posted story claimed that
‘Wisconsin was not enforcing the state contraceptive mandate. This is
not true, but it also misleads consumers into believing that they would
not have access to insurance coverage for contraceptives. It is
important to note that the federal rules ONLY apply narrowly to
employers who assert the religious exemption and there has been no
change in OCI policy since we began reviewing Affordable Care Act
policies last year.




What I specifically. explained was that essentially nothing has changed
relative to Wisconsin's contraceptive mandate from the Hobby Lobby
decision except the scope of the religious exemption. Under federal
rules, insurers are required to issue policies without contraceptive
coverage to employers who assert a religious exemption. Insurers are
also required to issue a no-cost (to employer or employee)
contraceptive only plan to the employees of those asserting a religious
exemption. In order for our insurers to comply with the federal
requirements under the Affordable Care Act, Wisconsin was required to
review these separate insurance policies.

In short, our law was preempted by federal law but employees at
religious firms continue to receive contraceptive coverage through the
required separate contraceptive-only insurance policy.

The details in any news story need to complete and accurate.
Unfortunately, the story posted on your website and printed in your
paper was neither,

Sincerely

P

J.P. Wieske, FLMI

Legislative Liaison & Public Information Officer
Office of the Commissioner of Insurance

ip.wi Wi in.gov

{608) 266-2493

Jason Stein | State Capito! reporter

Mitwaukee Journal Sentinel ' '
608-258-2262

iﬁtg'l @im.gz

hito: /iwww isonline.com



