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the less they are mixed together.”
— James Madison!
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Small-minded and dishonest bigot. Jew. Militant secularist and homosexual. Piece of
Marxist. Racist pig. Anti-Catholic, Anti-American, Anti-Constitutional and Anti-Christian. A
cancer on humanity that should be removed. The anti-Christ. Communist. Hideous, deplorable,
and anti-god. Mentally ill, anti-Catholic bigot.

These are all names I’ve been called for fighting to uphold the First Amendment. This is a small,
tame sample of the last few months. I work as a constitutional attorney at the Freedom From
Religion Foundation, which defends the constitutional separation between state and church and
educates the public about nontheism. For those defending what Thomas Jefferson called “the
wall of separation between church and state,” facing this hate is nothing new. Nor is one of the
foundational principles of state-church separation, the principle that underpins the No Aid
Clauses, also called Blaine Amendments, that this Committee is examining today.

That principle—the no-funding principle’—has a long, clear history that shows it was designed
to foster religious freedom. The principle is simple: the taxing power of the government should
not be used to support religion. As states faced the challenges of a growing pluralistic society,
including the challenge of providing a public education to all, they strengthened, invigorated, and
implemented the concept with legislation and constitutional amendments, including the so-called
Blaine Amendments, from 1776 through the 1950s.

My testimony will explain that the true purpose behind these clauses is to protect religious
freedom and that history makes this clear. Abandoning these clauses will erode religious liberty.
I will also address the Supreme Court’s recent 7rinity Lutheran decision, which should not
impact the Colorado No Aid provision.

Throughout, I will disprove the common and alarmingly popular argument against these crucial
clauses, that they are anti-Catholic.’ The catalog of opprobrium I listed at the outset was not to
garner your sympathy, but to make a critical and often ignored point in any Blaine Amendment
discussion: advocating for the separation of state and church, including No Aid Clauses, is
not anti-religious bigotry. Bigotry regards any member of a particular group with hatred and
intolerance. Seeking to ensure our constitutionally mandated secular government is neither
hateful nor intolerant, even when doing so denies religion a financial benefit to which it feels
entitled.

The purpose of No Aid Clauses is to protect religious freedom.

The purpose of No Aid Clauses is to ensure religious freedom. James Madison, the Father of the
Bill of Rights and the Father of the Constitution, explained it well: “Religion then of every man
must be left to the conviction and conscience of every man,” not the taxing power of the state.’

The principle in every No Aid Clause, including Colorado’s, is that the government should not
tax citizens to benefit a religion. Religious education, propagation, and worship should be the
result of free and voluntary support given by the faithful. The coercive taxing power of the
government should not be wielded to oblige Muslims to bankroll temples and yeshivas, or to
compel Jews to subsidize Christian churches and Catholic schools, or to force Christians to fund
mosques and madrassas. If this still seems unobjectionable, imagine your tax dollars funding a
School for Satanism or a Ku Klux Klan (which self-identifies as Christian) school.
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Religious duty, including financial support, is a personal duty over which our secular
governments can have no jurisdiction. “It is the duty of every man to render to the Creator such
homage and such only as he believes to be acceptable to him,” as James Madison put it in his
paean against a three penny tax to support Christian preachers and churches.

This principle is vital to ensure true religious freedom. Daniel Carroll, a Catholic representative
to the Constitutional Convention from Maryland, put it best during the congressional debates on
the First Amendment when he said that “the rights of conscience are, in their nature, of peculiar
delicacy, will little bear the gentlest touch of the governmental hand.”’” No citizen can have
religious freedom when the government can force them to donate to a sect that promises them
eternal torture if they happen to exercise that freedom. The compulsory support of a religion or
god that is not your own is anathema to American principles.

Ben Franklin went so far as to say that religions which need state support are probably “bad,” a
quip that might get him labeled a bigot today were it more widely known: “When a Religion is
good, I conceive that it will support itself; and, when it cannot support itself, and God does not
take care to support, so that its Professors are oblig’d to call for the help of the Civil Power, it is
a sign, I apprehend, of its being a bad one.”®

The principle underlying No Aid Clauses dates to America’s founding and was uniformly
accepted after years of experience.

The early history of state-church separation in our federal government is clear to the Supreme
Court, “for the men who wrote the Religion Clauses of the First Amendment the ‘establishment’
of a religion connoted sponsorship, financial support, and active involvement of the sovereign in
religious activity.”

The history of the states is more varied, each adopting disestablishment principles at different
times and to varying degrees. But as Justice Sotomayor recently pointed out, “Despite this rich
diversity of experience, the story relevant here is one of consistency. The use of public funds to
support core religious institutions can safely be described as a hallmark of the States’ early
experiences with religious establishment. Every state establishment saw laws passed to raise
public funds and direct them toward houses of worship and ministers. And as the States all
disestablished, one by one, they all undid those laws.”"’

New Jersey, Pennsylvania, Maryland, North Carolina, and Virginia all began this process in the
year of American independence, 1776. Other states took longer to realize the severe problems
with sponsoring or financially supporting religion, disestablishing up through the 1830s."!

In his Virginia bill for establishing religious freedom, Thomas Jefferson explained that “to
compel a man to furnish contributions of money for the propagation of opinions which he
disbelieves and abhors, is sinful and tyrannical; that even the forcing him to support this or that
teacher of his own religious persuasion, is depriving him of the comfortable liberty . . . .”'?
Madison shepherded this bill through the Virginia legislature and, when president, used the
principle to veto a bill that gave a D.C. Episcopal church government funds to educate and care
for orphans."

This history is crucial to the issue before this Committee. These states experienced religious
establishments and made a careful decision after lengthy debates to stop taxing citizens to
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support religion because doing so violated the civil rights of those citizens. This was a hard-
learned lesson over decades of living in a pluralistic America, which has only become more
diverse.

This history seems distant today, but was the result of centuries—millennia—of oppression by
religion blended with government. We should not spurn such lessons. Thanks to the separation of
state and church, we do not have that oppressive experience. As a result, Americans have a
certain amount of complacency and no real understanding that these provisions protect religious
freedom. That has led bodies like this Committee to consider whether or not they are still
valuable. They are, and I hope we don’t find out the hard way.

The early implementation of the no-funding principle shows that, in an effort to create
inclusive schools for all citizens, various states banned funds for “sectarian” schools of all
denominations, not only Catholic schools.

Another hallowed American constitutional principle, equality, also needed constitutional
amendments and supporting statutes to mature and realize its full potential. Like the no-funding
principle, without that evolution it was mainly aspirational. Also like the no-funding principle,
creating a fair and universal public school system brought the issue to the fore. Indeed the idea
that government should not tax citizens to support religion is intimately tied to the idea of
nonsectarian schools for all citizens.

The no-funding principle was so integral to the American founding, it necessarily influenced the
later debate over common schools and parochial schools. As the leading expert in this history
Prof. Steven Green explained, the “impulse toward nonsectarian public education was based on
noble, republican ideals. The fact that nativist groups hijacked the no-funding principle for their
bigoted aims does not invalidate the concept or mean that all advocates of the no-funding
principle supported nativist goals.”"*

Separating religion from public schools was even a concern for some founders. Thomas
Jefferson’s plan for public elementary schools excluded religion: “Instead therefore of putting
the Bible and Testament into the hands of the children, at an age when their judgments are not
sufficiently matured for religious enquiries, their memories may here be stored with the most
useful facts from Grecian, Roman, European and American his‘[ory.”15

New York City first attempted to create these nonsectarian or “common” schools in 1805. The
nonsectarian schools, run by the Free School Society, would not be considered sufficiently
nonsectarian by today’s more evolved standards. But the more important aspect of this period is
that those nonsectarian schools were favored, on religious liberty grounds, over “sectarian”
schools—including sectarian schools that were Protestant.

After a sectarian school run by the Bethel Baptist Church (a Protestant sect) applied for public
funds in the early 1820s, the various legislative bodies controlling funds for New York City
schools decided that such a grant would violate “a fundamental principle . . . to allow the funds
of the State, raised by a tax on the citizens, designed for civil purposes, to be subject to the
control of any religious organization.”"

This is significant because sectarian Protestant schools were found to violate the no-funding
principle before Catholic schools and Catholic immigration surged in NYC.
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Moreover, six years later, the Roman Catholic Orphan Asylum was granted funding, on the
understanding that it would be used to support orphans, while at the same time the Methodist
Charity School was denied funding because it was sectarian—even though it was Protestant. The
Methodists were denied because “to raise a fund by taxation, for the support of a particular sect,
or every sect of Christians . . . would unhesitatingly be declared an infringement of the
Constitution, and a violation of our chartered rights.”"’

This history gives lie to the idea that refusing to fund religion and religious schools is anti-
Catholic. Of course, Catholic schools were denied funds later, but by then (about 1841) the no-
funding principle was firmly established. Importantly, both the no-funding principle and the idea
of universal public education predate significant Catholic immigration and subsequent demands
for taxpayer funds.

New York is not an outlier; other states followed a similar pattern.

The history of No Aid Clauses in the Midwest—Ohio, Wisconsin, Indiana, and Michigan—
shows that they were motivated by religious freedom and a desire to educate all citizens, not by
anti-Catholic bigotry. Each of these states adopted No Aid Clauses in their constitutions decades
before Blaine’s federal amendment'® would even be proposed and when there were no
“significant conflicts over parochial schools.”"”

Catholic schools were not established in Wisconsin when the provision was adopted and critics
have failed to document any anti-Catholic bigotry in Wisconsin’s establishment of common
schools.”

Prof. Green summed it up like this: “there is little evidence that anti-Catholicism or disdain for
Catholic schooling played a significant role in the development of the no-funding principle or in
the enactment of many no-funding provisions prior to the Civil War.”*'

The same is true of Colorado. Even the dissenting judges in the Douglas County appellate case
conceded that “it is not clear that such bias was the sole motivation, or even the primary driving
force, behind the drafting and ratifying of section 7 [the No Aid Clause].””

More importantly, the Colorado No Aid Clause has never been used to discriminate against
Catholics—it has been used to maintain a secular government and thereby protect the religious
freedom of Colorado citizens. If it truly were meant to discriminate, passed to discriminate, and
designed to discriminate, it is a curious failure in the long, sad history of discrimination. Like the
Colorado Constitution, the history of the federal and state constitutions show a concern for
religious freedom in state-church clauses, not a desire to discriminate.

The history is clear: the no-funding principle and the No Aid Clauses which embody it are
meant to foster religious freedom. To abandon them is to curtail religious freedom.
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The No Aid Clauses of the 1870s were partially a response to the Catholic Church pushing
for public funds for its parochial schools.

Many American Catholics during the 1870s actually wanted the funding prohibitions that the No
Aid Clauses provided.” However, the Catholic Church in America did attempt to grab a chunk
of public funds for its school systems. It even sought its own constitutional amendments to do

24
SO.

Indeed, the Church’s principal “anti-Catholic” allegations during Colorado’s No Aid Clause
debate may have been “motivated by financial considerations,” as even the dissenting appellate
judges pointed out.”

This push for public funds for parochial schools, which was sometimes successful even in places
with No Aid Clauses (again belying the anti-Catholic claims),” helped bring the issue of religion
in public schools to the fore and showed the need for a permanent solution. Prof. Green
explained it like this: “As information about the syphoning of monies from school funds became
public, many Protestants began calling for legislation prohibiting sectarian control over public
schools and the diversion of public funds to religious institutions. State legislatures responded
quickly. By 1876 fourteen states had joined New York in passing measures prohibiting the
division of public school funds, often in the form of constitutional amendments. By 1890, the
number of states with constitutional prohibitions against the transfer of public funds would rise
to twenty nine.””’

Protestants had the unwarranted and unconstitutional privilege of using the public schools and
taxpayer funds to promote their religion. Catholics understandably wanted the same privilege.
Catholic challenges to this Protestant privilege inspired the No Aid Clauses. Rather than expand
unwarranted privileges that trample citizens’ rights not to fund religion, we the people removed
those baseless entitlements from all.

An educated public is necessary to a healthy democratic republic, as more than one founder
observed.”® The government can, of course, provide a generic baseline benefit, an education free
of religious divisiveness, to all citizens. This educational core—math, science, English, history,
art, etc.—can and should be augmented by the parents, who can farm that out to churches or
religious schools.

This much is clear: There is no discrimination in providing the same baseline benefit to all
citizens. But what if the government allows, even though it shouldn’t, one religion an edge, an
unwarranted privilege? Can the government, when challenged, remove that benefit or must the
government extend the benefit to all?

This is the central question: was invoking the no-funding principle—a principle central to
America’s founding and to religious freedom—a legitimate response to these requests? Yes,
because barring an unwarranted privilege to all via No Aid Clauses promoted equality, not
favoritism. Denying an unconscionable entitlement is equality, not discrimination. A pair of
self-evident examples may help illustrate this point.

In the 1960s, Maurice Bessinger, refused to let a minister’s wife enter his South Carolina
barbeque joint because she was black. He believed he had “a constitutional right to refuse to
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serve members of the Negro race in his business establishments [and] that to do so would violate
his sacred religious beliefs.”” Accustomed to this dubious privilege, Bessinger fought the
subsequent lawsuit all the way to the Supreme Court. He argued “that the [Civil Rights] Act was
invalid because it ‘contravenes the will of God’ and constitutes an interference with the ‘free
exercise of the Defendant’s religion.”** No court countenanced the religiously motivated
discrimination, however well-entrenched.

Bob Jones, the televangelist and founder of an eponymous religious school, infamously declared
that segregation was scriptural in his 1960 Easter sermon: “If you are against segregation and
against racial separation, then you are against God . . . .”*' Bob Jones University enjoyed tax
exemption, a privilege. But the IRS revoked the tax exemption because the school discriminated
on the basis of race. BJU sued the government, arguing that its religious beliefs required the
discrimination and that the government could not remove its privilege because of its religion.
The Supreme Court held that the “governmental interest substantially outweighs whatever
burden denial of tax benefits places on petitioners’ exercise of their religious beliefs.”*

These two examples tell us two things. First, correcting religiously motivated discrimination is
not anti-religious. Parity is not oppression. The erosion of unwarranted privilege is not
persecution. This was simply a waypoint on the steady march toward realizing true equality, a
founding principle that required periodic reinvigoration by new laws and amendments. Second,
there is no religious right to violate that important founding ideal. Similarly, laws and
amendments strengthening the no-funding principle, even if they remove a religious privilege,
are not anti-religious. Nor is their a religious right to violate the no-funding principle, especially
given that it protects religious freedom.

Often we cannot see how the rights of minorities are violated until there is a clash, until equality
is demanded. The conflict sparks societal friction which in turn produces light.>> As Catholics
began seeking what they viewed as equal funding for parochial schools, many Protestants began
to realize for the first time that funding religious education is a serious violation of civil rights. It
was not until the majority walked in minority shoes that it began to understand the problem. The
Catholic challenge bred empathy, not antipathy.

The No Aid Clauses exclude all religions alike, as they were intended to.

The principal counterargument to the solution in the last point is that, while there may be nothing
wrong with removing funding from all religions, that is not what the No Aid Clauses did.
Instead, the argument goes, No Aid Clauses funded Protestant schools but excluded Catholic
Schools. The implication is that No Aid Clauses are discriminatory and that all religious schools
should be funded. But this argument misses some important caveats.

First among those caveats is that the Colorado Supreme Court has definitively interpreted the No
Aid Clause. The debate over whether “sectarian” is code for “anti-Catholic” is moot in Colorado.
According to the Colorado Supreme Court, the No Aid Clause “uses the term ‘sectarian’ rather
than ‘religious,” the two words are synonymous.”>* Even more broadly, it has interpreted the
“plain language” of the clause and applied it to all religions equally.®

Secondly, this counter-argument points to an abuse of constitutional principles to support its
point. It argues that two wrongs make a right. It’s like opening a restaurant in the 1960s and
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pointing to Bessinger, the stubborn racist, to show that you have a religious right to violate the
Civil Rights Act. Or pointing to Bob Jones University to claim your religious school can
discriminate against non-whites and not pay taxes. It may be true that Protestants used public
schools to promote their religion, but that does not make it right, legal, or constitutional.

Put another way, this argument assumes that promoting Protestantism in public school was
permissible, rather than violating the rights of students. And this too is belied by history.

In a rather famous 1890 case—it was cited by Justice Brennan in his Schempp opinion®*—the
Wisconsin Supreme Court ruled that the Wisconsin No Aid Clause® prohibited bible readings in
the public schools:

The only object, purpose, or use for taxation by law in this state must be exclusively
secular. There is no such source and cause of strife, quarrel, fights, malignant opposition,
persecution, and war, and all evil in the state, as religion. Let it once enter into our civil
affairs, our government would soon be destroyed. Let it once enter into our common
schools, they would be destroyed.™

The case was brought by Catholic families.

Catholic families successfully kept the public schools secular using this supposedly anti-
Catholic/pro-Protestant provision. And of course, this is the correct decision. The public schools
should not be promoting religion, “no one’s religion can be taught in our common schools.”
But the fact that the Protestant majority was abusing its majoritarian status does not mean that
these No Aid Clauses are all tainted with an anti-Catholic bias. The solution today is what it was
in 1890, to keep all religion out of the public schools, keep them secular, and to keep taxpayer
funds for our secular government, not religious schools and churches.

Even now, some use the machinery of the government to impose their religion on others.
The nonprofit I represent, the Freedom From Religion Foundation, exists because people
disregard clear constitutional rules all the time. We get about 5,000 state church complaints
every year from all over the country. In the past five years, we’ve received more than 300
complaints from Colorado, addressing nearly 100 different violations. I have a job because in our
democratic republic, individuals occupying government offices and employed by the government
often use their public power to promote their personal religion.

We deal with hundreds of issues that courts have ruled on and ruled unconstitutional.
Creationism is still taught in public schools, regularly. I’ve dealt with seven separate instances of
public school teachers preaching creationism in 2017 alone. In the last three school years, we’ve
dealt with more than 350 instances of school district staff imposing prayer on their students. We
even had to sue a school district in Georgia for refusing to stop its teachers from organizing daily
prayer with their first and second grade classes."’

These are long-standing prohibitions over which there is no dispute. The courts have been clear.
And yet, the law is disregarded. But if legislatures were to take up this clear problem and pass an
amendment against teaching creationism or against teachers imposing prayer on other people’s
children, those amendments would not be anti-Christian. If Catholics sought to have their prayers
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included in the illegal classroom prayers and that prompted such an amendment, it would not be
an anti-Catholic amendment, though it would surely be smeared as such.

Protestants had been using the machinery of the state to propagate their religion. When Catholics
sought to do the same, the Protestant error became clear and a constitutional solution at the
federal level was sought.

The federal Blaine Amendment was motivated partly by politics, but also substantially by
President Grant’s call for stronger state-church separation.

Not all the motivations for No Aid Clauses were high-minded. Sister Marie Carolyn Klinkhamer,
who was writing in The Catholic Historical Review as a associate professor at the Catholic
University of America, concluded that the federal Blaine amendment was “suggested for purely
political reasons,” and though it failed, it “inflamed the anti-Catholic, anti-foreign, anti-Negro
passions of many persons in the United States.”*' Blaine, who would eventually propose the
amendment, thought it might propel him to a presidential nomination. It didn’t. In other words, it
was not motivated by animosity or bigotry, but bigots adopted the cause.

While some anti-Catholic groups may have agreed with the no-funding principle a century after
its inception, that does not detract from the value of the idea. To argue against the principle, or
even a constitutional provision implementing the principle, on that basis is like arguing that laws
protecting free speech and free assembly are anti-semitic because the principles underlying those
laws protect the rights of National Socialists along with everyone else.*” To try and paint the
entire concept, the idea, the principle as anti-Catholic is to oppose every principle, even those
enshrined in the Constitution, because a few bigots also fight for those principles.

This is an attempt to use a logical fallacy to paint state-church separation as an instrument of
oppression rather than as armor for our rights of conscience. This logical fallacy even has a
name, the “genetic fallacy,” which attacks not the merits of an idea, but its origins. Here, the true
origin of the idea is the American founding, but by alleging origins that are anti-Catholic,
opponents can taint a principle that was sacred to our country long before Blaine was a glint in
his Roman Catholic mother’s eye. That undeniable fact cannot be avoided, so instead it is
stigmatized.

Sister Klinkhamer also explains that the impetus for the federal Blaine Amendment was
President Ulysses Grant’s speech to a joint Session of Congress one week before the amendment
was introduced, which in turn was based on his earlier remarks to the Army of the Tennessee in
Towa on September 29, 1875.%

Grant’s speech was a clarion call to strengthen America’s secular foundations. It was not an
attack on Catholicism, but an appeal to continue the work of the Founding Fathers:

The centennial year of our national existence, I believe, is a good time to begin the work
of strengthening the foundations of the structure commenced by our patriotic
forefathers one hundred years ago at Lexington. Let us all labor to add all needful
guarantees for the security of free thought, free speech, a free press, pure morals,
unfettered religious sentiments, and of equal rights and privileges to all men,
irrespective of nationality, color or religion. Encourage free schools and resolve that
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not one dollar, appropriated for their support shall be appropriated to the support
of any sectarian schools. Resolve that neither the state nor nation, nor both combined,
shall support institutions of learning other than those sufficient to afford every child
growing up in the land the opportunity of a good common school education, unmixed
with sectarian, pagan or atheistical dogmas. Leave the matter of religion to the
family altar, the Church, and the private school, supported entirely by private
contributions. Keep the Church and State forever separate.

Free thought. Free speech. Free press. Advance religious freedom by leaving religion to the
family, not the government. Let private schools be funded with private contributions. Keep state
and church forever separate. These are core constitutional principles, not anti-Catholic
sentiments. Grant focused on religious freedom and equality—no dogma, be it religious, atheist,
or pagan, should be favored.

Grant’s speech was well received. A New York Times editorial of the amendment said that it
“expresses a conviction profoundly cherished by a very large part of the American people.”*
The sole criticism of the speech came from the Catholic Church and even it admitted that “if the
President; 6s speech could be accepted at face value, Catholics would have few complaints with its
content.”

The criticism was married to a substantial financial stake, the unwarranted privilege it had been
seeking. The Church asked either for public funds for its schools or “to free Catholics from the
tax burden of supporting public schools.”*’ The Church was asking for what it considered to be
its fair share of taxpayer funds when it maligned the proposal that would prevent it from
receiving that money as “a veiled attack on Catholicism.”*

Abandoning No Aid Clauses and the no-funding principle will inhibit religious freedom.

The purpose of the no-funding principle, No Aid Clauses, and state church separation is to
promote religious freedom. There can be no freedom of religion without a government that is
free from religion. Doing away with these provisions and taxing citizens to support religion, even
indirectly, will inhibit religious freedom. That the Committee is even considering it is alarming.

Justice Robert Jackson was a titan of the Supreme Court. He took a leave of absence from the
court to prosecute Nazi war crimes as U.S. Chief of Counsel at Nuremberg. He checked himself
out of the hospital on the day Brown v. Board of Education was handed down to be present in the
courtroom and emphasize the Court’s unanimity in that historic case. In the Korematsu case, he
wrote one of the Court’s most famous dissents, condemning America’s WWII internment camps
for citizens of Japanese ancestry. In a less famous, though equally powerful dissent, he
explained how our Constitution protects religious freedom:

[T]he effect of the religious freedom Amendment to our Constitution was to take every
form of propagation of religion out of the realm of things which could directly or
indirectly be made public business and thereby be supported in whole or in part at
taxpayers’ expense. That is a difference which the Constitution sets up between
religion and almost every other subject matter of legislation, a difference which goes
to the very root of religious freedom . . .. This freedom was first in the Bill of Rights
because it was first in the forefathers’ minds; it was set forth in absolute terms, and its

10
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strength is its rigidity. It was intended not only to keep the states’ hands out of religion,
but to keep religion’s hands off the state, and above all, to keep bitter religious
controversy out of public life by denying to every denomination any advantage from
getting control of public policy or the public purse.*’

State-church separation gives churches some significant benefits, like exclusion from taxation.
Attached to these benefits are burdens, most importantly, that taxpayers will not fund your
religion.

Removing important protections such as No Aid Clauses changes that. The push to eviscerate No
Aid Clauses is meant to augment the benefit churches receive under the separation of state and
church and minimize the burdens. Put simply, this push is about giving churches special
treatment. Churches want to have their cake—which they think American taxpayers must buy—
and eat it too.

If this movement is successful, it will impact religious freedom in two ways. First and most
obvious, it will force citizens to bankroll creeds antithetical to their own. Second, and less
obvious perhaps because it seems unlikely, is that this will lead to great oversight, control, and
entanglement of government in religion.

Vouchers and school choice provide a perfect example on this second issue. Regulations on
private religious schools are foreordained because unregulated funds flowing to unaccountable
organizations guarantees abuse. We’ve seen this play out in the country’s longest-lived voucher
program. In Milwaukee, over a 10-year period, more than $139 million in taxpayer funds went to
voucher schools that failed to meet standards.’® That’s almost $140 million of our money, wasted
on religious schools that fail our students.

Unregulated as they currently are, abuse in religious schools that receive taxpayer funds is rife.
Examples include:
e Setting up shop in office and industrial buildings that lack a safe place for students to
play outside.”!
e Serving students ramen noodles with hot sauce and a cup of water for lunch before the
school was removed from the National School Lunch Program.>
e Failing to provide textbooks to students.>
e Adopting a “science” curriculum that claims to refute “the man-made idea of
evolution.””*
e Teaching a fundamentalist curriculum, including revisionist U.S. history. One text
notoriously said, “The majority of slave holders treated their slaves well.”>

The solution to these problems is inevitable: accountability through government oversight. This
solution will clash with misguided notions of religious liberty. Ultimately, publicly-funded
schools will be regulated. Maybe not now, perhaps not for years, but accepting public money will
open private schools to public oversight and governmental entanglement. The question is not if,
but when.

It is shortsighted for religious freedom advocates to believe otherwise and invite such regulation
by insisting on a right to dip into the public purse.

11
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Trinity Lutheran’s impact on Colorado’s No Aid clause and vouchers is minimal.

Last month, the Supreme Court decided 7rinity Lutheran v. Comer, holding that the state could
not bar a school, even a religious school, from a state program that resurfaced playgrounds.’® The
First Amendment’s Free Exercise Clause prevented a state from denying a generally available
benefit solely because of an applicant’s religion, when the benefit does not further that religion.

The Trinity Lutheran decision did not analyze or address any federal Establishment Clause
concerns,”’ nor did it declare Missouri’s No Aid provision unconstitutional. The Court did not
analyze whether extending such a grant violated the no-funding principle in those provisions,
instead relying on concessions by two parties who, by the time of oral argument, agreed that the
church should be eligible for the grants.’® This is a glaring defect in the case as Justice
Sotomayor explained, “Constitutional questions are decided by this Court, not the parties’
concessions. The Establishment Clause does not allow Missouri to grant the Church’s funding
request because the Church uses the Learning Center, including its playground, in conjunction
with its religious mission.”’

In other words, Trinity Lutheran did not explore the famous “play in the joints” between the Free
Exercise Clause and the Establishment Clause of the First Amendment because the Court failed
to examine one of the two clauses restricting that latitude. Instead, it focused solely on the Free
Exercise Clause.

That limited analysis severely confines the opinion, especially when paired with its explicit
limiting language: “This case involves express discrimination based on religious identity with
respect to playground resurfacing. We do not address religious uses of funding or other forms of
discrimination.”®

Perhaps most importantly, Trinity Lutheran cannot apply to voucher programs. As others have
pointed out, “Trinity Lutheran can have no applicability to voucher programs, in which the
government typically provides to parents funds that they can use to pay tuition for their children
to attend the private school of their choice — and in which the overwhelming majority of the
private-school options available to parents typically are schools operated by churches and other
religious institutions that have as a central purpose the inculcation of religious belief. A state
constitutional provision that prohibits the use of public funds for such a purpose disqualifies no
one from receiving a public benefit on the basis of his or her status.”®"'

Moreover, the opinion was circumscribed to an activity that was not advancing religion in the
manner that religious education does. This goes to the distinction between “use” and “status” on
which Chief Justice Roberts based his rationale.®* Colorado’s No Aid Clause can reasonably be
interpreted within this framework.

The Colorado Supreme Court’s most recent analysis of the No Aid Clause noted that Douglas
County’s voucher program included the “very real” possibility that “aid itself might somehow
flow indirectly to an institution whose educational function is not clearly separable from its
religious mission.”® In other words, grant recipients could use public money to attend
“pervasively sectarian institutions.”** Put yet another way, it is entirely plausible taxpayer funds
will advance a religious mission.®> There were also serious concerns that the voucher program
allowed tax dollars to go to schools that discriminate on the basis of religion.®
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Conclusion

Atheists and agnostics now make up 7% of the total U.S. population, which is more than
Mormons, Jews, Hindus, Muslims, Jehovah’s Witnesses and Buddhists combined.®” About 12%
of millennials are atheist or agnostic. ® Overall, 23% Americans identify as nonreligious.®” That
8-point increase since 2007’ and 15-point jump since 1990 makes the “nones” the fastest
growing identification in America.”' Nationally, about 35% of millennials—born after 1981—
are nonreligious.”

New studies suggest that the number of atheists is significantly higher.”” Recognizing that
atheists are heavily stigmatized in this country and might be disinclined to use the label when
talking to a researcher, a recent study used a subtler and less direct technique to get at
participants’ religious beliefs. It concluded that about 26% of Americans do not believe in God.

In the minds of some school choice activists, the rise of nonreligion and the erosion of traditional
Protestantism in this country is due to public schools. These same activists “see the weakening of
support for public education as a desirable side effect or even a goal of their work. Indeed, the
national groups most active in supporting religious initiatives in public schools see our system of
public education as a bad thing. These are the same groups that sponsor efforts to undermine,
defund, and perhaps ultimately destroy the system altogether.””*

Sometimes, they are open about this goal. Kyle Olson helped create and chaired National School
Choice Week through its 2011 birth, and as its executive director he wrote, “I would like to think
that, yes, Jesus would destroy the public education temple and save the children from despair and
a hopeless future.”” School choice is theoretically about privatizing education, but for many it’s

about ending public education.

And that is what will happen if We the People abandon the no-funding principle and No Aid
Clauses. Not only will citizens be taxed to support religions in violation of their rights of
conscience, and not only will this call down extensive state regulation of religious operations, it
will also destroy our public schools.
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