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SENT VIA EMAIL & U.S. MAIL
aaron.leavell@bremertonschools.org

Aaron Leavell
Superintendent
Bremerton School District
134 Marion Avenue N
Bremerton, WA 98312

Re:  Unconstitutional Coach-Led Prayer
Dear Superintendent Leavell:

I am writing on behalf of the Freedom From Religion Foundation (FFRF) regarding a potential
continuing constitutional violation in Bremerton School District. We were contacted by several
concemed local residents. FFRF is a national nonprofit organization with over 23,000 members
across the country, including more than 1,000 members in Washington and a local chapter. Our
purpose is to protect the constitutional principle of separation between state and church.

It is our understanding that Bremerton High School football coach Joe Kennedy announced
yesterday that he will pray with students on the 50-yard line after Friday night’s homecoming
game. We understand that the District previously told Kennedy he was no longer to pray with
students. The District took the right action last month after its investigation concluded that
Kennedy was inappropriately leading prayer, and we urge you to hold firm on the parameters
laid out in your Sept. 17 letter to Coach Kennedy, which accurately reflect the state of the law.

To reiterate, despite the Liberty Institute’s letter, it is in fact unconstitutional for public school
athletic coaches to lead students in prayer and to conduct any religious activity around their
students. The Supreme Court has continually struck down school-sponsored prayer in public
schools. See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) (holding
unconstitutional a policy authorizing students to vote on having prayer over the school
loudspeaker before football games. “Regardless of the listener’s support for, or objection to, the
message, an objective Santa Fe High School student will unquestionably perceive the inevitable
pregame prayer as stamped with her school’s seal of approval” because it occurred at a
“regularly scheduled school-sponsored function conducted on school property.”); Lee v.
Weisman, 505 U.S. 577 (1992) (finding prayers at public school graduations an impermissible
establishment of religion); Wallace v. Jaffree, 472 U.S. 38 (1985) (overturning law requiring
daily “period of silence not to exceed one minute . . . for meditation or daily prayer”); Abington
Twp. Sch. Dist. v. Schempp, 374 U.S. 203 (1963) (holding school-sponsored devotional Bible
reading and recitation of the Lord’s Prayer unconstitutional); Engel v. Vitale, 370 U.S. 421
(1962) (declaring school-sponsored prayers in public schools unconstitutional).

Dan Barker and Annie Laurie Gaylor, Co-Presidents



Federal courts have held that even a public school coach’s silent participation in student prayer
circles is unconstitutional. See, e.g., Borden v. Sch. Dist. of the Twp. of East Brunswick, 523 F.3d
153 (3d Cir. 2008), cert. denied, 129 5.Ct. 1524 (2009) (holding the coach’s organization,
participation and leading of prayers before football games unconstitutional); Doe v. Duncanville
Indep. Sch. Dist., 70 F.3d 402 (5th Cir. 1995) (holding a basketball coach’s participation in
student prayer circles an unconstitutional endorsement of religion). Coach Kennedy’s practice of
praying immediately after games on school property with players goes far beyond the practices
struck down in Borden and Duncanville.

In Borden, the Third Circuit Court of Appeals held that the high school football coach’s
extensive history of organizing, leading and participating in prayers at games was
unconstitutional because it violated the Establishment Clause. Borden, 523 F.3d at 174. In that
case, the court stated that the coach’s involvement in the prayer by “taking a knee” and “bowing
his head” during the prayers, even when student-led, “would lead a reasonable observer to
conclude he was endorsing religion.” /d. at 176. The court continued, * ‘if while acting in their
official capacities, [school district] employees join hands in a prayer circle or otherwise manifest
approval and solidarity with the student religious exercises, they cross the line between respect
for religion and the endorsement of religion.” ” /d. at 178 (quoting Duncanville, 70 F.3d at 406).

The court in Borden also rejected the coach’s argument that the school district’s policy of
prohibiting its employees from engaging in prayer with students violated the employees’ right to
free speech. /d. at 174. In fact, the court found that the school district had a right to adopt

guidelines restricting this activity because of its concern about potential Establishment Clause
violations. /d.

Other courts have also held that it is not a violation of the free speech rights of school employees
when a school district regulates how they interact with students at school. “Because the speech at
issue owes its existence to [the teacher’s] position as a teacher, [the School District] acted wetl
within constitutional limits in ordering [the teacher] not to speak in a manner it did not desire.”
Johnson v. Poway Unified Sch. Dist., 658 F.3d 954, 970 (9th Cir. 2011), cert. denied 132 8. Ct.
1807 (2012) (upholding decision of school board to require a math teacher to remove two
banners with historical quotes referencing “God”).

Coach Kennedy only has access to the football field and the football players due to his position
as the school-employed football coach. He is still responsible for his student athletes after the
game while he remains at school, and presumably he is still wearing Bremerton High School
gear. A reasonable observer would certainly see Kennedy as a representative of the school even
immediately after the football game, and the District thus has a duty to prohibit his continued
promotion of religion while he is on school property.

It is no defense that students voluntarily participate in prayer with Coach Kennedy. The potential
for subtle coercion is extremely high in the context of high school sports. Players feel immense
pressure to conform to what coaches expect of them so as not to affect their playing time or
otherwise lose favor with the coaches. In addition, courts have summarily rejected arguments
that voluntariness excuses a constitutional violation. See, generally, Lee v. Weisman, 505 U.S. at



596 (“It is a tenet of the First Amendment that the State cannot require one of its citizens to
forfeit his or her rights and benefits as the price of resisting conformance to state-sponsored
religious practice.”); Mellen v. Bunting, 327 F.3d 355, 372 (4th Cir. 2003) (*VMI cannot avoid
Establishment Clause problems by simply asserting that a cadet’s attendance at supper or his or
her participation in the supper prayer are ‘voluntary.’”); Jager v. Douglas County Sch. Dist., 862
F.2d 825, 832 (11th Cir. 1989), cert. denied, 490 U.S. 1090 (1989) (“. . . whether the
complaining individual’s presence was voluntary is not relevant to the Establishment Clause
analysis . . . The Establishment Clause focuses on the constitutionality of the state action, not on
the choices made by the complaining individual.”).

It is a near certainty that there are students on Coach Kennedy’s team who hold differing beliefs.
About 44% of millennials are non-Christian, and about 12% are atheists or agnostics.! Coach
Kennedy’s actions alienate these students, sending “the ancillary message to . . . nonadherents
‘that they are outsiders, not full members of the political community, and an accompanying
message to adherents that they are insiders, favored members of the political community.’” Santa
Fe, 530 U.S. at 309-10 (2000) (quoting Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor,
J., concurring)).

As the Supreme Court stated in McCreary Cnty., Ky. v. Am. Civil Liberties Union of Ky., “the
world is not made brand new every morning.” 545 U.S. 844, 866 (2005). Context matters. Coach
Kennedy has a long history of praying inappropriately with students, as he seems to
acknowledge given that he no longer prays in the locker room. In addition to the other indicators
of Kennedy’s position as a representative of the school, his well-known history of violating the
constitution means that the District should be very careful to avoid even the appearance of
further religious endorsement. Allowing Coach Kennedy’s planned prayer on Friday to go
forward would certainly lead a reasonable observer to believe that the District endorses
Kennedy’s religion, for which the District would be liable.

Coach Kennedy is free to pray silently at any time or in any manner he prefers on his own time.
However, while he is at Bremerton High School and has the position of football coach, he is
acting as a representative of the school, and therefore must remain neutral on religion.

Coach Kennedy has made it clear that he does not understand this duty he has as a public
employee of a secular, public high school. If he refuses to comply with District rules, he must be
dismissed before he has the chance to impose his personal religious beliefs on students tomorrow
night. If you or your attorneys have any questions, the FFRF legal department, which has much
experience in Establishment Clause matters, would be more than happy to consult with you on
this matter.

Sincerely,
ol e
Madeline Ziegler

Legal Fellow

' America’s Changing Religious Landscape, Pew Research Center (May 12, 2015), available
at www.pew forum.org/2015/05/12/americas-changing-religious-landscape’.




