FREEDOM FROM RELIGION foundation

P.O. BOX 750 + MADISON, WI 53701 - (608) 256-8900 *+ WWW.FFRF.ORG

May 11, 2018
SENT VIA EMAIL AND U.S. MAIL: charles@roblesrael.com

Mr. Charles Rennick, Esq.

Robles, Rael, & Anaya, P.C.

500 Marquette Ave., NW Suite 700
Albuquerque, NM 87102

Re:  Religious Symbol on Official City of Belen Flag

Dear Mr. Rennick:

[ am writing on behalf of the Freedom From Religion Foundation regarding the City of
Belen’s decision to feature the “Star of Bethlehem” on its official city flag, It is my
understanding that you represent the City of Belen. As you may recall, FFRF is a national
nonprofit organization with 33,000 members across the country, including members and
a chapter in New Mexico. Our purposes are to protect the constitutional principle of
separation between state and church, and to educate the public on matters relating to
nontheism.

It is our understanding that the City recently approved an official flag that features the
“Star of Bethlehem.” Please see the enclosed photo. The Star of Bethlehem comes from
the nativity story of the Gospel of Matthew in the Bible, and is often depicted as a 4, 8, or
14 pointed star. The City has chosen a “Star of Bethlehem” with 4 points that strongly
resembles a Latin cross. We understand that this particular depiction is called “a natal
star” and relates to the birth of Jesus Christ.! “A natal star has its tail pointing toward the
manger or the stable. This star’s shape also serves to remind us of the cross.”” We
understand this flag will be flown at city hall, the Belen business center, the police
department, and in many other city buildings and areas.

It’s clear that citizens of Belen view this new flag design as a promotion of religion. One
citizen who saw the new flag design said, “I love that because it just establishes our faith
and a representation of hope...This is again a representation, 1 think, by this city to just
make a statement that they choose to let God be the God of their city.”” Another citizen
noted, “I think it’s something we could be lacking a little bit in this country — that we
need to be bold for our faith and what we believe in and what we represent and what we
stand for.”™

! hitps://www.thecompassnews.org/2017/12/exploring-points-star/
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* http://www.krqe.com/news/new-mexico/belen-confims-official-city- flag-featuring-star-of-
bethlehem/1 170315145
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The inclusion of the “Star of Bethlehem™ on this official city flag violates the
Establishment Clause of the First Amendment. The Establishment Clause, “at the very
least, prohibits government from appearing to take a position on questions of religious
belief or from ‘making adherence to a religion relevant in any way to a person's standing
in the political community.” ™ Cnty. of Allegheny v. Am. Civil Liberties Union, 492 U.S.
573, 594 (1989) (quoting Lynch v. Donnelly, 465 U.S. 668, 687 (1984)). The flag signals
an endorsement of Christianity. This “sends a message to nonadherents that they are
outsiders, not full members of the political community, and an accompanying message to

adherents that they are insiders, favored members of the political community.” Lynch v.
Donnelly, 465 U.S. 668, 688 (1984).

Federal courts have ruled that religious symbols on official city logos or representations
violate the Establishment Clause. The City of Belen flag design is akin to numerous other
unconstitutional municipal representations:

® Robinson v. City of Edmond, 68 F.3d 1226 (10" Cir. 1995) (City seal containing
Latin cross in one quadrant violated Establishment Clause);

e Ellis v. City of La Mesa, 990 F.2d 1518 (9" Cir. 1993) (City insignia depicting
“well-known local feature” containing a Latin Cross violated the No Preference
Clause of the California Constitution);

e Harris v. City of Zion, 927 F.2d 1401 (7" Cir. 1991) (Cities’ seals that included a
Latin cross violated Establishment Clause);

e  Daviesv. L.A. Cnty. Bd. of Supervisors, 2016 U.S. Dist. LEXIS 71693 (County
placing a Latin Cross on the apex of the roof of the depiction of the San Gabriel
Mission on the County seal violated Establishment Clause);

® Friedman v. Board of County Com’rs of Bernalille County, 781 F.2d 777 (10"
Cir. 1985) (Latin cross with Spanish motto meaning “With This We Conquer” on
county seal violated Establishment Clause);

o Webb v. City of Republic, Mo., 55 F. Supp. 2d 994 (W.D. Mo. 1999) (City seal
with religious fish symbol in one quadrant violated Establishment Clause);

o American Civil Liberties Union of Ohio, Inc. v. City of Stow, 29 F.Supp.2d 845
(N.D. Ohio 1998)(Finding city seal containing Latin cross in one quadrant
violated Establishment Clause).

Though most of these cases focused on Latin crosses on official city seals, this religious
symbol placed on an official city flag would be found unconstitutional under the same
reasoning, especially given that the particular “Star of Bethlehem” depiction chosen by
the City is meant to resemble a Latin cross and the City’s history of using its name as an
excuse to promote and endorse Christianity.

In Friedman and Robinson, the Tenth Circuit Court of Appeals considered not just the
particular message conveyed by the actual elements of the seal, but also its pervasiveness,
“‘the seal ... pervades the daily lives of county residents. It is not displayed once a year
for a brief period ... [but r]ather it appears on all county paper work, on all county
vehicles, even on county sheriff's uniforms.” We therefore concluded that the seal



violated the Establishment Clause.” Robinson, 68 F.3d at 1231(internal citations omitted).

Similarly, the City of Belen plans to place this flag prominently throughout the city so
that all city residents will view it regularly.

Any claims of historical or cultural significance to the “Star of Bethlehem” on the city
flag because of the connection to “Bethlehem” do not relieve the City of its constitutional
obligations. In Harris, the City of Rolling Meadows seal was designed by a student who
“drew the things she saw in Rolling Meadows,” including a local church on the seal. 972
F.2d at 1403. In striking it down, the Seventh Circuit Court of Appeals addressed the
problem with such endorsement:

The images on the seal are not just neutral snapshots of the community;
they are charged with endorsement...the Rolling Meadows seal does
promote the selected images it depicts. To any observer, the Rolling
Meadows seal expresses the city's approval of those four pictures of city
life-its flora, its schools, its industry and commercial life, and its
Christianity.

Id. at 1412. The Court concludes, “The Latin cross on the Rolling Meadows seal is surely
a sectarian display. As such, we hold that it endorses Christianity in violation of the first
amendment.” /d. at 1413. In the same case, the Court found that the City of Zion seal
could not be absolved because the City claimed that it commemorated the historical
origins of the City. The court said, “No appeal to history can abate that message when the
images in the seal are abstract symbols of a particular Christian sect. The Establishment
Clause, at the very least, ‘prohibits government from appearing to take a position on
questions of religious belief.” ™ /d at 1415 (quoting County of Allegheny, 465 U.S. 573,
594). In Ellis, the court wrote that even though the City simply sought “to represent a
well-known local feature identifiable with La Mesa... This secular purpose does
not...lessen the preference the insignia exhibits for Christianity.” 990 F.2d 1518, 1528.

In Robinson, the Tenth Circuit Court of Appeals explicitly agreed with the Harris
decision, “Defendants argue that the City seal is permissible because it symbolizes “the
unique history and heritage of Edmond.” We agree with the Seventh Circuit's rejection
of the identical historical argument in Harris: ‘the City may not honor its history by
retaining the blatantly sectarian seal.... These symbols transcend mere commemoration,
and effectively endorse or promote the Christian faith.” Such an appeal to history also
failed to save the Bernalillo County seal in Friedman, and is indeed an argument which
could always ‘trump’ the Establishment Clause, because of the undeniable significance of
religion and religious symbols in the history of many of our communities. We rejected
arguments in Friedman that the county seal was permissible because it was not intended
to advance religion, stating ‘[i]f the challenged practice is likely to be interpreted as
advancing religion, it has an impermissible effect and violates the Constitution,
regardless of whether it actually is intended to do so.”” Robinson, 68 F.3d at 1232
(internal citations omitted).



Regardless of the unconstitutionality of the flag, as a matter of policy, the city should
remove exclusionary religious images from its flag. Changing the flag would show the
citizens of Belen that their city and its leadership do not favor any one religion or belief
system. Today, nearly 30% of adults in the U.S. are non-Christian and 24% practice no
religion at all.> By remaining neutral on matters of religion, the city would embrace the
diversity of its citizens, including non-Christian religious citizens and citizens who are
nonreligious.

We urge the city to immediately discontinue using this as the official city flag and to
adopt a new representation of the city that is inclusive of all of citizens. We request a
written response outlining the steps the city is taking to comply with constitutional
dictates.

Sincerely,

Pl -

Christopher Line
Patrick O’Reiley Legal Fellow
Freedom From Religion Foundation

* Robert P. Jones & Daniel Cox, America’s Changing Religious Identity, Public Religion Research
Institute (Sept. 6, 2017), available at www.prri.org/wp-content/uploads/2017/09/PRRI-Religion-
Report.pdf.
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