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INTRODUCTION 

Appellants’ Petition for rehearing en banc is nothing more than a complaint 

that this Court decided against them. Appellants repeatedly argue that this Court’s 

panel was wrong in its decision on their appeal. That is not the standard for a 

rehearing nor a rehearing en banc. Appellants fail to show what governing 

precedent the panel disregarded, what fact was not considered, and what authority 

was misapplied. 

Appellants have made no showing that this case meets the very high 

standard for rehearing en banc. The panel considered all the relevant facts, 

analyzed all applicable authority in depth, and issued a clear opinion affirming the 

district court’s judgment in this case. The panel’s decision does not conflict with 

any other Ninth Circuit precedent, it does not and will not create confusion for 

future cases, and it does not create a split of authority among the circuits. Finally, 

while the issues in this case are important and consequential to the parties, this case 

is not one of exceptional importance that warrants rehearing en banc because the 

panel’s decision followed well-established precedent and correctly applied the law 

to the facts. 
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In what is simply an attempt to raise new facts, to relitigate facts already 

determined, and to reargue the same points raised on appeal, Appellants have 

failed to demonstrate any basis for rehearing.1 

 
DISCUSSION 

I. APPELLANTS HAVE FAILED TO DEMONSTRATE THAT 
REHEARING EN BANC IS WARRANTED. 

Appellants have failed to make any showing that they meet the standard for 

rehearing en banc. Generally, a petition for rehearing is limited “to ensure that the 

panel properly considered all relevant information in rendering its decision.” 

Armster v. United States Dist. Ct., 806 F.2d 1347, 1356 (9th Cir. 1986). Petition for 

rehearing en banc is not a device to be used simply because of disagreement with 

the decision of a panel. See Hart v. Massanari, 266 F.3d 1155, 1172 n.29 (9th Cir. 

2001). 

Rehearing en banc is disfavored and only will be granted if necessary to 

ensure uniformity of the court’s decisions or where the proceeding involves a 

                                                
 
 
1 As the Panel’s opinion noted, the District, the Board, and the former board 
member lack standing in this appeal. Only the individual board members, Andrew 
Cruz, James Na, Sylvia Orozco, and Irene Hernandez-Blair have standing to 
petition for rehearing. See Freedom From Religion Found., Inc. v. Chino Valley 
Unified Sch. Dist. Bd. of Educ., 896 F.3d 1132, 1142 (9th Cir. 2018). To the extent 
that this petition is on behalf of any others, it should be rejected on those grounds 
alone. 
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question of exceptional importance. See Fed.R.App.P. 35(a).2 It is the exception, 

not the rule, applicable only in the most extraordinary of circumstances.  See 

Makaeff v. Trump Univ., LLC, 736 F.3d 1180, 1181 (9th Cir. 2013) (internal 

citations omitted). Where Supreme Court precedent does not require a different 

result, as is the case here, en banc consideration is not justified. See id., at 1187. 

Moreover, a party may not seek rehearing based on information that it did 

not present to the district court and the panel on appeal. See United States v. 

Mageno, 786 F.3d 768, 775 n.6 (9th Cir. 2015); Cf. Morrison v. Hall, 261 F.3d 

896, 900 n. 4 (9th Cir. 2001) (“Rule 10(e) cannot be used to add to or enlarge the 

record on appeal to include material which was not before the district court.” 

(quoting United States v. Walker, 601 F.2d 1051, 1054–55 (9th Cir.1979)) (internal 

quotation marks omitted)). 

Appellants’ Petition is nothing more than disagreement with the results of 

their appeal. The Panel correctly analyzed the governing precedents and, after 

considering all relevant facts, applied well-established authority to the issues. 

There is no basis for en banc rehearing in this case. 

 

                                                
 
 
2 So disfavored are such rehearings that frivolous petitions for such requests are 
grounds for sanctions. See In re Becraft, 885 F.2d 547, 550-51 (9th Cir. 1989). 

  Case: 16-55425, 09/17/2018, ID: 11014714, DktEntry: 68, Page 8 of 22



 
4 

II. APPELLANTS HAVE NOT DEMONSTRATED THAT THIS CASE 
INVOLVES ANY ISSUE OF EXTRAORDINARY IMPORTANCE 

A. The Panel’s decision followed well-established precedent by 
tailoring its analysis to the specific facts of this case. 

 

It is well-established that “Establishment Clause jurisprudence remains a 

delicate and fact-sensitive one,” Lee v. Weisman, 505 U.S. 577, 597, 112 S.Ct. 

2649, 120 L.Ed.2d 467 (1992). Applying the rationale underlying Town of Greece, 

N.Y. v. Galloway, 572 U.S. 565, 134 S.Ct. 1811, 188 L.Ed.2d 835 (2014), the Panel 

explained: 

In evaluating whether the identified historical tradition of legislative 
prayer does indeed encompass a particular prayer practice, we must 
undertake a “fact-sensitive” inquiry, in which we take into account 
“the setting in which the prayer arises and the audience to whom it is 
directed,” the content of the prayer, and “the backdrop of historical 
practice.” Town of Greece, 134 S.Ct. at 1825. 
 

Freedom From Religion Found., Inc., 896 F.3d at 1144.  

In both Marsh v. Chambers, 463 U.S. 783, 103 S.Ct. 3330, 77 L.Ed.2d 1019 

(1983) and Town of Greece, supra, the Supreme Court engaged in such fact-

specific analysis. See Town of Greece, supra, at 1824. Even the dissent agreed that 

such analysis is the appropriate approach in Establishment Clause cases. See id., at 

1838 (Breyer, J., dissenting) (“As we all recognize, this is a ‘fact-sensitive’ case.”). 

On appeal and in their Petition, Appellants rely heavily on the Fifth Circuit’s 

decision in American Humanist Ass’n v. McCarty, 851 F.3d 521 (5th Cir. 2017). 
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Yet even McCarty employed a fact-specific analysis for its decision: 

“Establishment Clause cases often hinge on facts peculiar to each situation. Id. at 

528 n.21, (quoting Lee v. Weisman, 505 U.S. at 597) (“Our Establishment Clause 

jurisprudence remains a delicate and fact-sensitive one....”); “Coles [ex rel. Coles 

v. Cleveland Bd. of Educ., 171 F.3d 369 (6th Cir. 1999)] and [Doe v. Indian River 

School Dist., 653 F.3d 256 (3rd Cir. 2011)] predate Galloway and are factually, 

and therefore legally, distinguishable from the circumstance at” issue there. Id. at 

528.  

The Panel’s analysis of the three school board prayer precedents, McCarty, 

Coles, and Indian River, examined the critical factual circumstances upon which 

each case turned. In McCarty, the Birdville School Board initially had prayers 

similar to those here and in Coles and Indian River. When challenged in court, that 

board actually abandoned prayer in favor of inviting students to deliver personal, 

unregulated statements before board meetings and changed its policy accordingly. 

Id. at 524, n.5-7. These randomly selected students might deliver prayers or, as was 

done “[a]t a number of meetings, … present[] poems or read secular statements.” 

Id. at 524.  The facts on which the Fifth Circuit eventually decided the case do not 

relate to official school board prayer. McCarty involved simply a student statement 

at a school board on a subject of the student’s choice.  
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In comparison, the facts in Coles and Indian River, were significantly 

different and central to McCarty’s distinguishing itself from those cases. Here, the 

Panel came to the same conclusion. The facts in this case align with those of Coles 

and Indian River and stand in stark contrast to the circumstances in McCarty.  

As in Coles and Indian River, the Chino Valley school board meetings 

involved official school board prayers. McCarty involved student free expression. 

See McCarty, supra, at 524.  

Coles, Indian River, and Chino Valley involved students who were official 

members of the school board. McCarty did not. See id. at 528. 

Notably, Chino Valley school board meetings involved additional facts not 

present in Coles and Indian River—far more egregious conduct by the individual 

adult members of the school board acting in their official capacities. These 

members regularly called on the audience including school children to convert to 

Christianity. They regularly made overtly religious comments on matters of social 

and political concern. At every meeting one or more recited or read from the Bible. 

The Panel determined that these facts went far beyond the mere prayer violation in 

Coles and Indian River. Just as in McCarty, see id. at 526-28, the Panel employed a 

fact-specific analysis concluding that the conduct by the Chino Valley school 

board members made the case substantively and therefore legally distinguishable 

from McCarty. See Freedom From Religion Found. Inc., at 1144-45. 
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Nothing in Marsh or Town of Greece compels a different result.  

 

B. The panel correctly determined that the legislative-prayer 
exception does not apply. 

 

The legislative prayer-exception under Marsh and Town of Greece does not 

apply here, and Appellants have not demonstrated that the Panel’s conclusion was 

error. 

The Panel carefully analyzed the basis for the legislative-prayer exception. It 

examined the rationale in both Marsh and Town of Greece. And consistent with 

that rationale, the Panel determined that the Chino Valley school board meetings 

were unlike a session of Congress, a state legislature, or a meeting of a town board. 

Instead “the Chino Valley Board meetings function as extensions of the 

educational experience of the district’s public schools.” Freedom From Religion 

Found. Inc., at 1145.  

Appellants ignore this analysis and instead assert that “legislative prayer at 

school board meetings is more historical than the prayers occurring” at state or 

local legislature. (See Pet. at 15.)  

There is simply no support for this supposition. In fact, as the Panel noted, 

this runs contrary to the express findings of the Supreme Court: there is simply no 

long, unbroken history of prayer in public schools or school boards. See Wallace v. 
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Jaffree, 472 U.S. 38, 80, 105 S. Ct. 2479, 2502, 86 L. Ed. 2d 29 (1985) (“The 

simple truth is that free public education was virtually nonexistent in the late 18th 

century.”); Edwards v. Aguillard, 482 U.S. 578, 583, 107 S. Ct. 2573, 2577, 96 L. 

Ed. 2d 510 (1987) (“Such a historical approach is not useful in determining the 

proper roles of church and state in public schools, since free public education was 

virtually nonexistent at the time the Constitution was adopted.”).3 

Furthermore, neither Marsh nor Town of Greece hold that legislative prayer 

is “categorically constitutional” as Appellants assert. (Pet. at 5).  

Nor did the Panel impose a rigid historical test in its analysis. Rather, the 

Panel carefully examined the historical analysis approach of Marsh and Town of 

Greece. Based on the factual distinction between the public school context and a 

                                                
 
 
3 Appellants again attempt to argue the existence of a historical basis for prayer at 
school boards—an argument never raised in the district court—based on  a student 
law review note by Marie Wicks, Prayer Is Prologue: The Impact of Town of 
Greece on the Constitutionality of Deliberative Public Body Prayer at the Start of 
School Board Meetings, 31 J.L. & Pol. 1 (Summer 2015). The note does not fully 
support the Board’s argument. Wicks discusses the instant case and, contrary to the 
Board’s argument, emphasizes the distinction when student representatives sit on 
school boards such fact “push[es] the constitutional situation away from the 
protective ambit of Town of Greece and toward the more scrutinizing Lee 
analysis.” Wicks at 19, 35-36. More importantly, the note does not show a long 
unbroken history of prayer at school board meetings, but quite the opposite. It 
shows nothing more than sporadic, isolated references to prayers in school board 
documents and nothing like a long, unbroken history dating to the founding of the 
Republic. 
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state legislature, such historical analysis is of little use here. As the Panel noted, 

even the Sixth Circuit, post-Town of Greece has held that “the pure historical 

approach is of limited utility” in the public school context. See Smith v. Jefferson 

Cty. Bd. Of Sch. Comm’rs, 799 F.3d 580, 588-89 (6th Cir. 2015). 

The Chino Valley school board meeting does not fit within any definition of 

a traditional legislative body. The meetings are not a policymaking venue but “also 

a site of academic and extracurricular activity and an adjudicative forum for 

student discipline.” Freedom From Religion Foundation Inc., at 1145. The 

participants of the CVUSD school board meetings are not like the public attending 

a meeting of a legislative body but, in stark contrast, “are children and adolescents 

whose attendance is not truly voluntary and whose relationship with the Board is 

unequal.” Id. 

The prayer audience at Chino Valley Board meetings differs from that 
at legislative sessions not only in age but also in its relationship with 
the policy-making body. The nature of the Board’s mandate, and the 
Board’s relationship to the population whom it serves, are dissimilar 
from the function of Congress, a state legislature, or a town board and 
the relationships of those bodies to their constituents. 
 

Id. at 1146. 

The Panel’s analysis correctly applied the holdings and rationale of both 

Marsh and Town of Greece, while applying the consistent and well-established 

precedent mandating courts to be “careful to distinguish the special Establishment 
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Clause difficulty posed by requiring children and adolescents to make this 

choice—particularly in a school setting.” 4 Id. at 1145. 

The legislative-prayer exception, as the Panel held, simply does not apply 

here. 

 

III. THE PANEL’S DECISION DOES NOT CONFLICT WITH ANY 
NINTH CIRCUIT PRECEDENT NOR CREATE ANY CIRCUIT 
SPLIT. 

Rehearing en banc is not appropriate here for the additional reasons that 

Appellants have failed to show what contrary Ninth Circuit authority exists on this 

issue nor that the Panel’s decision creates a split of authorities among the Circuits. 

First, Appellants have not, and cannot point to any Ninth Circuit authority 

that has addressed school board prayer (or proselytizing, preaching, religious 

commentary and bible reading during school board meetings) and upheld such 

conduct. To the contrary, where the question of legislative prayer has been 

addressed, prior opinions expressly distinguished the public school context. 

                                                
 
 
4 See, e.g., Lee, 505 U.S. at 593, 112 S.Ct. 2649; Santa Fe Indep. Sch. Dist. v. Doe, 
530 U.S. 290, 310–13, 120 S.Ct. 2266, 147 L.Ed.2d 295 (2000); Collins v. 
Chandler Unified Sch. Dist., 644 F.2d 759, 762 (9th Cir. 1981); Cole v. Oroville 
Union High Sch. Dist., 228 F.3d 1092, 1104 (9th Cir. 2000); see also Edwards v. 
Aguillard, 482 U.S. 578, 583–84, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987) (“The 
Court has been particularly vigilant in monitoring compliance with the 
Establishment Clause in elementary and secondary schools.”). 
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Contrasting legislative prayer with prayer during a high-school 
graduation ceremony, the Court explained years later, “Inherent 
differences between the public school system and a session of a state 
legislature distinguish this case from Marsh v. Chambers .... The 
atmosphere at the opening of a session of a state legislature where 
adults are free to enter and leave with little comment and for any 
number of reasons cannot compare with the constraining potential of 
the one school event most important for the student to attend.” 
 

Rubin v. City of Lancaster, 710 F.3d 1087, 1096 n.8 (9th Cir. 2013) (quoting Lee, 

supra, 505 at 596-97). 

The Panel’s decision here is in line with all prior Ninth Circuit precedent 

regarding prayer in the public school context. 

Second, as set forth fully above, the Panel’s decision does not create a split 

of authority among the Circuits. The Panel’s decision is entirely consistent with the 

holdings of Coles ex rel. Coles v. Cleveland Bd. of Educ., 171 F.3d 369 (6th Cir. 

1999) and Doe v. Indian River School Dist., 653 F.3d 256 (3rd Cir. 2011). While 

the Panel’s decision differs from the Fifth Circuit’s conclusion in McCarty, 851 

F.3d 521 (5th Cir. 2017), McCarty distinguished itself from Coles and Indian River 

and is far from the factual circumstances presented to the Panel here. The Panel’s 

decision is consistent with McCarty in the fact-specific analysis in which it 

engaged. The student free expression at issue in McCarty, even though religious at 

times, stands in stark contrast to the official prayer of the Chino Valley school 

board and the extreme conduct by the Chino Valley school board members.  

 

  Case: 16-55425, 09/17/2018, ID: 11014714, DktEntry: 68, Page 16 of 22



 
12 

IV. THE INJUNCTION WAS PROPERLY AND NARROWLY 
DRAFTED. 

 
By selectively quoting a limited section of the district court’s injunction, 

Appellants attempt to create an issue where non exists. As the Panel explained : 

“The district court enjoined the Board members ‘from conducting, permitting or 

otherwise endorsing school-sponsored prayer in Board meetings.’” Freedom From 

Religion Found. Inc., at 1151 (emphasis added). Appellants try to raise the specter 

of an overly broad restriction by conveniently ignoring the key limiting phrase of 

the injunction: “school-sponsored.” Appellants’ selective quotation from the 

injunction was not lost on the Panel, for the decision even emphasizes the 

constitutionally appropriate limitation of the injunction: “Board members are 

appropriate actors to enjoin in order to bar school-sponsored prayer—including at 

the Board meeting.” Id. (emphasis in original). 

Accordingly, the injunction does not compel Appellants to violate the law. 

Rather, it prohibits them from violating the Establishment Clause.  

Appellants can find no support for their argument under California law 

either. Again by selectively quote only one phrase of California Education Code 

§35145.5, taking the meaning of the statute entirely out of context, Appellants  

give the false impression that school boards are required to allow speech on any 
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and every topic of general interest. That is contrary to the express language of the 

statute: 

It is the intent of the Legislature that members of the public be able to 
place matters directly related to school district business on the agenda 
of school district governing board meetings. Every agenda for regular 
meetings shall provide an opportunity for members of the public to 
directly address the governing board on any item of interest to the 
public, before or during the governing board’s consideration of the 
item, that is within the subject matter jurisdiction of the governing 
board. Governing boards shall adopt reasonable regulations to insure 
that this intent is carried out. The regulations may specify reasonable 
procedures to insure the proper functioning of governing board 
meetings. 
 

Cal. Educ. Code § 35145.5 (emphasis added). 

California law expressly restricts the nature of the speech permissible at 

school board meetings. Public speech must be limited to topics within the subject 

matter of the school board’s jurisdiction. Appellants’ assertion that no one can 

restrict public comment at the Chino Valley school board meeting is wrong. 

California law requires the school board to restrict the public from speech that has 

nothing to do with the school board’s mandate regarding the governance of public 

schools in the district and the children who attend those school.5 

                                                
 
 
5 Appellants’ reliance on Baca v. Moreno Valley Unified School District, 936 
F.Supp. 719 (1996) is misplaced. They cite the district court’s opinion as holding 
“[i]t is unconstitutional for school boards to censor members of the public during 
public comment.” (See Pet. at 2.) Baca says the exact opposite—public comment 
may be limited to the subject matter of the school board’s jurisdiction. Id., at 730. 
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 The Panel again, applying well-established precedent, and analyzing all the 

facts before it, correctly concluded that the injunction was narrowly tailored to 

foster the compelling interest of protecting against Establishment Clause violations 

by Appellants.6 

 CONCLUSION 

For these reasons, Appellants’ petition for rehearing en banc should be 

denied. 

 
Date: September 17, 2018  David J.P. Kaloyanides 

A Professional Law Corporation 

 
      /s/ David J. Kaloyanides 
      David J. Kaloyanides    
      Attorney for Appellees  
      Freedom From Religion Foundation Inc., 

Michael Anderson, Larry Maldonado, and 
DOES 1-20 Inclusive 

                                                
 
 
 
6 Appellants reliance on Arkansas Educ. Television Comm'n v. Forbes, 523 U.S. 
666, 677–78, 118 S. Ct. 1633, 1641, 140 L. Ed. 2d 875 (1998), is also of no help to 
Appellants’ position. First, it does not stand for the proposition that school board 
members cannot exclude speakers who wish to pray at meetings. (See Pet. at 17). 
Forbes has nothing to do with prayer or school boards. Forbes involved the 
question whether a state-owned public television station was a designated public 
forum simply because it was owned by the state. Second, to the extent Forbes can 
be read to require strict scrutiny for limiting public speech at a school board 
meeting, as Appellants claim, the Panel employed that very standard in its analysis 
of the injunction. 
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STATEMENT OF RELATED CASES 

 
As of the filing of this Response to Appellants’ Petition for Rehearing En 

Banc, counsel for plaintiffs/appellees is unaware of any related cases. 

 
Date: September 17, 2018  David J.P. Kaloyanides 

A Professional Law Corporation 

 
      /s/ David J. Kaloyanides 
      David J. Kaloyanides    
      Attorney for Appellees  
      Freedom From Religion Foundation Inc., 

Michael Anderson, Larry Maldonado, and 
DOES 1-20 Inclusive 
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foregoing with the Clerk of the Court for the United States Court of Appeals for 

the Ninth Circuit by using the appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 
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