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Defendants THE CHINO VALLEY UNIFIED SCHOOL DISTRICT

1
2 || BOARD OF EDUCATION, AND CHINO VALLEY UNIFIED SCHOOL
3
s DISTRICT BOARD OF EDUCATION BOARD MEMBERS JAMES NA,
5 ||SYLVIA OROZCO, CHARLES DICKIE, AND IRENE HERNANDEZ-BLAIR
6
IN THEIR OFFICIAL REPRESENTATIVE CAPACITIES (COLLECTIVELY
;
g || REFERRED TO AS THE “BOARD”), by and through counsel, hereby submit this
9 Response in Opposition to Plaintiff’s Motion to Proceed Under Pseudonyms and
10
1 for Protective Order. This Response is made and based upon the papers and
12 || pleadings on file herein and the Points and Authorities that follow.
13
y Dated: April 6, 2015 PACIFIC JUSTICE INSTITUTE
15 /s/ Michael J. Peffer
16 Kevin T. Snider
Michael J. Peffer
17 Matthew B. McReynolds
18 Attorneys for Defendants
19
20
21
22
23
24
25
26
27
28
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POINTS AND AUTHORITIES

I. INTRODUCTION

At the outset, Defendant’s note that this motion, along with the use of
precious judicial resources could have been avoided. As set for in the declaration
of the Board’s former counsel, Margaret Chidester, extensive negotiation was
undertaken in an effort to arrive at a stipulated agreement, only to be withdrawn
once counsel for Plaintiff’s was told that the Board was going to hire new counsel.
(See declaration of Margaret Chidester, filed concurrently herewith.) Moreover, as
soon as the Board’s current counsel came on board, attempts were made to discuss
the outstanding issues regarding the instant motion and the still outstanding Rule
26 meeting. (See declaration of Michael J. Peffer, filed concurrently herewith.)
Nonetheless, despite this attempt no conference was ever held between current
counsel and Plaintiff’s counsel. Instead, this motion was filed.

In principal Defendants take no exception to some of the Plaintiffs appearing
under pseudonyms, as long as written discovery and depositions of Plaintiffs can
be conducted in a way that ensures that responses can be used in the customary
fashion to avoid surprises at trial and to hold Plaintiffs to their respective positions.
This is particularly true with the minor Plaintiffs. Defendants do have a legitimate
concern that since three of the Plaintiffs are employees of the District, Defendants

must be able to ensure that none of the employees are in a position to receive
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documents or information protected by the attorney-client privilege or the attorney
work-product doctrine. Without the ability for counsel to confer with District
officials, the mere knowledge of the identity of the Plaintiffs on the part of counsel
will not provide this assurance.

Notwithstanding Defendants’ agreement in principal toward the concept of
appearing pseudonymously, Plaintiffs provide virtually no evidence of fear of
severe harm and that such fear is reasonable. Mr. Maldonado speaks of his
discomfort with media portrayals, resulting after he spoke to the media. He gives
no evidence whatsoever of the danger of severe harm to him, nor does he identify
any fear for same. Counsel for Plaintiffs’ declaration is rife with stories about other
cases, some many years ago, but have no bearing whatsoever on the present case.
In short, there is no evidence of anything other than normal controversy which
results from bringing a lawsuit against a public entity. Moreover, Plaintiffs
erroneously assert that their anonymity will not prejudice Defendants. As
recognized by other courts and as detailed below, Defendants will suffer
considerable prejudice by having to defend themselves publicly while Plaintiffs —
who chose to bring these meritless claims — hide behind a cloak of anonymity.
Plaintiffs can use the media and this very motion, to demonize the District and the
Board, while remaining anonymous. Plaintiffs’ motion speaks of the risk of severe

harm, but provides no evidence for its existence.

4

Defendants Opposition to Plaintiff’s Motion to Proceed Under Pseudonyms




Case 5:14-cv-02336-JGB-DTB Document 28 Filed 04/07/15 Page 5 of 9 Page ID #:281

© 00 N oo o B~ W N P

S T T N N N T T T N R e I e S N T o e
©® N o OB~ W N P O © ©O N O 0o b~ W N BB O

I. NO REASONABLE FEAR OF SEVERE HARM

The desire to keep a personal matter secret or avoid embarrassment and
social stigma does not justify the unusual cloak of anonymity Plaintiffs request.
See, Doe v. Rostker, 89 F.R.D. 158, 162 (N.D. Cal. 1981) ("That the plaintiff may
suffer some embarrassment or economic harm is not enough. There must be a
strong social interest in concealing the identity of the plaintiff."); Doe v. Frank,
951 F.2d 320, 323 (11th Cir. 1992) (denying Plaintiffls request to proceed
anonymously against employer who terminated him for being an alcoholic based
on employee's claim that his alcoholism was a matter of "utmost secrecy."); Smith
v. Patel, supra, at *2-3 (finding plaintiff's desire to protect his "good name and
reputation” insufficient).

“The normal presumption in litigation is that parties must use their real
names.” Doe v. Kamehameha Sch./Bernice Pauahi Bishop Estate, 596 F.3d 1036,
1042 (9th Cir. 2010), citing Does | Thru XXI1I v. Advanced Textile Corp., 214 F.3d
1058, 1067-68 (9th Cir. 2000), and Fed. R. Civ. P. 10(a). “This presumption is
loosely related to the public’s right to open courts . . . and the right of private
individuals to confront their accusers.” Id., citing Advanced Textile, 214 F.3d at
1067, and S. Methodist Univ. Ass’'n of Women Law Students v. Wynne & Jaffe, 599
F.2d 707, 713 (5th Cir. 1979). To determine whether to allow a party to proceed

anonymously, “a district court must balance five factors: ‘(1) the severity of the
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threatened harm, (2) the reasonableness of the anonymous party’s fears, . . . (3) the
anonymous party’s vulnerability to such retaliation,” (4) the prejudice to the
opposing party, and (5) the public interest.” 1d., quoting Advanced Textile, 214
F.3d at 1068. “[A] plaintiff must show both (1) a fear of severe harm, and (2) that
the fear of severe harm is reasonable”—*"“the two most important factors.” Id. at

1043 (emphasis in original).
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Yet Plaintiffs make no such showing in their motion or the lone declaration
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by a Plaintiff. Instead, Plaintiffs appear to argue that there has been a history of
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violence in some cases involving the Establishment Clause, and this Court should
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therefore protect these Plaintiffs’ identities. Indeed, the Plaintiffs in Doe v.
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Kamehameha, where the court denied the motion to proceed anonymously, set
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forth threats specifically directed toward them:
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Plaintiffs also introduced threatening comments made to their attorney,
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David Rosen. Rosen received a phone call on the afternoon the magistrate
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judge's decision was filed. The caller warned that “everyone is going to
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know who your clients are. Now, both you and your haole clients can get the
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lickins' you deserve. Why do you f------ haoles even come to Hawaii?” He
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also received an email:
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You are a son of a bitch ... I know so many kids that did not get into
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kamehameha schools with Hawaiian blood and you are trying to take
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that away ... | am tired of haoles like you. yOU JEWISH
SHITHEAD!!!! if i see you ever in public..no worries ... | will SPIT
on you ... and YOU will throw the first punch ... and believe me ... it
will be my pleasure to beat the crap out of you ... by the way ... iam a
NON Hawaiian.... (Capitalization, punctuation and ellipses in
original).See Doe at 1041.

Plaintiffs herein have failed to provide any evidence that they fear severe

harm, much less that such fear is reasonable.

1. PREJUDICE TO DEFENDANTS

Setting aside the administrative difficulties and costs associated with having
to protect against disclosure of class members' identities, Defendants would be
prohibited during discovery from communicating with third-party witnesses about
Plaintiffs and the individual class members by name.

Thus, in addition to “the two most important factors” discussed above,
Plaintiffs” motion should be denied because their continued anonymity would
prejudice Defendants. See Doe v. Kamehameha Schools, 596 F.3d at 1042, 1045
(considering prejudice to defendants in affirming denial of anonymity). Plaintiffs
presuppose — incorrectly — that “The risk of prejudice to the Board is very low.”

P1.’s Mot. at 20.
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To the contrary, Plaintiffs quest for anonymity has put Defendants at a
fundamental disadvantage in this action and will continue to do so if allowed.
While Plaintiffs desire to proceed anonymously and presumably to avoid the
controversy resulting from the public airing of the events and conduct described in
the complaint; Defendants, meanwhile, have been identified publicly in connection
with allegations that may be “highly damaging” to their reputations. Anonymity
would significantly hamper Defendants’ ability to defend themselves from adverse
publicity and other collateral, but often inevitable, effects of civil litigation.

Moreover, and perhaps more importantly, Defendants will be unable to
ensure that private attorney-client protected documents are kept away from a

Plaintiff who may work in parts of the school which give access to some materials.

111. CONCLUSION

Because Plaintiffs have failed to provide evidence that they fear severe
harm, much less that such fear is reasonable, and Defendants have demonstrated
that they will suffer prejudice in the defense of this action, this Court should deny
Plaintiffs motion outright.

However, if this Court is inclined to grant the motion in some fashion, the
court should grant the motion as to the minor plaintiffs and deny it as to the adults.

Moreover, Plaintiffs will need to prepare an order which meets the obligations of
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protecting Defendants ability to defend the action, including the attorney-client
protected documents, and formalizing discovery responses.
Dated: April 6, 2015 PACIFIC JUSTICE INSTITUTE

/sl Michael J. Peffer
Kevin T. Snider

Michael J. Peffer
Matthew B. McReynolds
Attorneys for Defendants
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