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NOTICE IS HEREBY GIVEN that on April 27, 2015, at 9:00 a.m. or as soon
thereafter as this matter may be heard in Courtroom 1 before the Honorable Jesus G.
Bernal, United States District Judge, Plaintiffs will and hereby do bring on the

following motion for hearing:

MOTION

Plaintiffs move the Court for an Order permitting plaintiffs DOES 1 through 20
inclusive to proceed in this litigation under pseudonyms and for a Protective Order
restricting the disclosure of the identities or any information that may reveal the
identities of plaintiffs DOES 1 through 20 inclusive (“the Doe Plaintiffs”).

This motion is made following the conference of counsel pursuant to L.R. 7-3
which took place on 11/20/2014 by telephone, and which was followed by extensive
negotiation by email correspondence from 11/21/2014 through 12/22/2014, additional
telephonic conference on 12/23/2014, and further negotiation by email correspondence
for a stipulated protective order from 12/23/2014 through 2/6/2015. Defendant rejected
the proposed stipulation for protective order on or about 2/6/2015."

This motion is based on the fact that the issues raised in this lawsuit are of such
personal nature concerning religious belief and non-belief that the privacy concerns of
the Doe Plaintiffs outweigh the public’s interest in disclosure of the Doe Plaintiffs’
identities and the disclosure of information that would reveal their identities. The Doe

Plaintiffs include minor children, some as young as 6 years old. The Doe Plaintiffs

! The Rule 7-3 conference of counsel included Defendant’s former counsel Margaret
Chidester. Following Defendant’s rejection of the proposed Protective Order,

Defendant substituted new counsel in the case.
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include parents of these minor children. And some of the Doe Plaintiffs are employees
of the Chino Valley Unified School District for which defendant is the board. This
lawsuit involves the privacy rights of a highly sensitive and personal nature for the
Doe Plaintiffs, and there exists a risk of retaliatory physical or mental harm to the Doe
Plaintiffs if they are not granted the protection sought in this motion.

Moreover, this Motion does not request the Court to preclude complete
disclosure of the identities of the Doe Plaintiffs. This Motion seeks only to restrict
disclosure of the identities of the Doe Plaintiffs to Defendant Board itself, its members,
its employees and any other person affiliated with Defendant as well as the general
public. Plaintiffs do not seek to preclude disclosure to defense counsel under strict
conditions that will limit defense counsel’s disclosure of the identities to other persons.

This motion is based on this Notice and Motion, the attached Memorandum of
Points and Authorities, the supporting Declarations filed concurrently herewith, the
First Amended Complaint, and the papers, pleadings, and other documents in the
Court’s file, such other evidence and argument as may be submitted at the hearing on

this motion, and such other matters of which the Court may take judicial notice.

Date: March 30, 2015

Andrew Seidel
Rebecca Markert
Freedom from Religion Foundation, Inc.

Attorneys for Plaintiffs

Freedom From Religion Foundation, Inc.,
Michael Anderson, Larry Maldonado,
and DOES 1-20 inclusive.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Chino Valley Unified School District School Board (Board), the governing
body of Chino Valley Unified School District (CVUSD), includes prayers, bible-
readings, and proselytizing at every Board meeting. Plaintiffs challenge the
constitutionality of these practices. The issues in this case involve highly personal and
sensitive matters concerning the individual religious beliefs or lack of belief of the
plaintiffs. The core question in this case is the constitutionality of Defendant Board’s
overtly religious practices emphasizing a particular sect of the Christian religion.
Because of the sensitive nature of these issues, the concerns for the privacy interests of
the plaintiffs as well as the real and reasonable threat of retribution, Plaintiffs DOES 1
through 20 have filed this lawsuit using pseudonyms rather than their true identities
and ask this Court for an order permitting them to proceed pseudonymously.

Plaintiffs are citizens and residents of the Central District of California,
primarily residing in San Bernardino and Riverside counties.”> Ten of the Doe
Plaintiffs are minors, the youngest of whom is 6 years old.’ All minor Doe Plaintiffs
attend school within the CVUSD. Seven of the Doe Plaintiffs are parents of the minor

Doe Plaintiffs.* Three Doe Plaintiffs are current employees of CVUSD.’ All Doe

? Plaintiff Freedom From Religion Foundation, Inc., (“FFRF”) is a Wisconsin non-
stock corporation with its principal office located in Madison, Wisconsin. FFRF is a
non-profit educational charity. All individual plaintiffs in this action are members of
FFRF.
3 The minor Doe Plaintiffs are DOES 1,2,4,5,9,10, 14, 16, 17, and 19.
* The parents of some of the minor Doe Plaintiffs are DOES 3, 6, 11, 12, 15, 18, and
20. The two named plaintiffs, Michael Anderson and Larry Maldonado, are also

arents of some of the minor Doe Plaintiffs.

The employee Doe Plaintiffs are DOES 7, 8, 13.

1
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Plaintiffs aver that if their identities are disclosed, they will be at great risk of suffering
adverse consequences.

Accordingly, the Doe Plaintiffs seek leave to proceed pseudonymously and
request the Court enter the Proposed Protective Order (lodged concurrently herewith)
to restrict disclosure of the Doe Plaintiffs’ identities to defense counsel under the terms
and conditions of the Proposed Protective Order that restrict disclosure by defense

counsel to any other person.

II. DISCUSSION

A. THIS COURT HAS AUTHORITY TO ALLOW PLAINTIFFS TO USE
PSEUDONYMS IN THIS CASE.

Generally, pleadings must disclose the identities of the litigants. See
Fed.R.Civ.P. 10(a) (“...the title of the complaint must name all the parties...”). But it
is also well-established that the district court has the discretion to allow plaintiffs to
use pseudonyms. See, e.g., Santa Fe Independent School District v. Doe, 530 U.S. 290,
294,120 S.Ct. 2266, 147 L.Ed.2d 295 (2000); Roe v. Wade, 410 U.S. 113, 93 S.Ct.
705, 35 L.Ed.2d 147 (1973); Doe v. Bolton, 410 U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d
201 (1973); Poe v. Ullman, 367 U.S. 497, 81 S.Ct. 1752, 6 L.Ed.2d 989 (1961); Does 1
thru XXIII v. Advanced Textile Corp., 214 F.3d 1058, 1062-63 (9th Cir. 2000); Doe v.
Madison School Dist. No. 321, 147 F.3d 832, 833 n. 1 (9th Cir. 1998), vacated on
other grounds, 177 F.3d 789 (9th Cir.1999) (en banc); Doe v. Blue Cross & Blue
Shield United of Wisconsin, 112 F.3d 869, 872 (7th Cir.1997) (disallowing automatic
use of fictitious name where opposing party does not object, despite the party’s

medical issue and that “many people are understandably secretive about their medical

2
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problems,” but acknowledging that “fictitious names are allowed when necessary to
protect the privacy of children, rape victims, and other particularly vulnerable parties
or witnesses”); James v. Jacobson, 6 F.3d 233, 237 (4th Cir.1993); Doe v. INS, 867
F.2d 285, 286 n. 1 (6th Cir.1989); Doe v. Stegall, 653 F.2d 180, 185-186 (5th
Cir.1981); Moe v. Dinkins, 533 F.Supp. 623, 627 (S.D.N.Y.1981), aff'd, 669 F.2d 67
(2d Cir.1982).

Courts often grant pseudonym motions in Establishment Clause cases where
plaintiffs challenge public school prayers, Bible readings, and religion in public
schools or at public school events. Courts permit plaintiffs to proceed pseudonymously
because of the danger of retaliation that exists from the emotionally charged responses
such challenges elicit. See Santa Fe, 530 U.S. at 294 (2000) (allowing pseudonyms to
challenge student-led, student-initiated invocations prior to football home games); Doe
v. Stegall, 653 F.2d at 181-82 (5th Cir. 1981) (allowing pseudonyms to challenge
public-school broadcast of Bible readings and Protestant prayers for the school’s daily
morning devotional observance); Doe v. Porter, 370 F.3d 558, 559-560 (6th Cir. 2004)
(allowing pseudonyms to seek to enjoin the Board of Education’s practice of
permitting the teaching of the Christian Bible as religious truth); Doe v. Elmbrook
School Dist., 687 F.3d 840, 853 (7th Cir. 2012) (en banc) (allowing pseudonyms to
challenge practice of holding public school graduation ceremonies in church stating
“the danger of retaliation is often a compelling ground for allowing a party to litigate
anonymously. . . . Lawsuits involving religion can implicate deeply held beliefs and
provoke intense emotional responses.”), cert. denied, 134 U. S. 2283, 189 L.Ed.2d 795
(2014); Doe v. Wilson Cnty. School Sys., 524 F.Supp.2d 964 (M.D. Tenn. 2007)

3
NOTICE AND PLAINTIFFS’ MOTION TO PROCEED UNDER PSEUDONYMS




Cllse 5:14-cv-02336-JGB-DTB Document 27 Filed 03/30/15 Page 12 of 32 Page ID #:197

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(allowing pseudonyms to challenge a public school’s pattern and practice of officially
endorsing religious activities and particular religious beliefs).

The Ninth Circuit has recognized that “a party may preserve his or her
anonymity in judicial proceedings in special circumstances when the party’s need for
anonymity outweighs prejudice to the opposing party and the public’s interest in
knowing the parties identity.” Advanced Textile, 214 F.3d at 1068-69. Thus, the Ninth
Circuit has traditionally allowed pseudonyms in three situations: (1) when
identification creates a risk of retaliatory physical or mental harm; (2) when anonymity
1S necessary “to preserve privacy in a matter of sensitive and highly personal nature;
and (3) when the anonymous party risks criminal prosecution. Id. at 1068 (citations
omitted). Here, the factors weigh heavily in favor of permitting the Doe Plaintiffs to
proceed pseudonymously. As set forth below, there is a substantial risk of and
reasonable belief of harm (both physical and mental) in retaliation for plaintiffs
seeking lawful redress through this lawsuit. The Doe Plaintiffs are particularly
vulnerable here, particularly because the majority of the Doe Plaintiffs are minor
children, and finally, all there is a substantial need to protect the privacy interests of
the Doe Plaintiffs in this highly sensitive matter.

To determine whether to allow a party to proceed anonymously a court must
evaluate five factors: “(1) the severity of the threatened harm, (2) the reasonableness of
the anonymous party’s fears (3) the anonymous party’s vulnerability to such
retaliation,” (4) the prejudice to the opposing party, and (5) the public interest.” Doe v.
Kamehameha/Bernice Pauali Bishop Estate, 596 F.3d 1036,1042 (9th Cir.
2010)(citing Advanced Textile, 214 F.3d at 1068).

4
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Because Does have two interests in proceeding with pseudonyms — a privacy
interest and a protection interest — the balancing test factors weighs in their favor so
much more. Either Privacy or protection interest alone is sufficient to warrant
pseudonymous litigation. Here, both privacy and protection interests exist and,

accordingly, weigh more heavily in Plaintiffs’ favor.

B. THE BALANCING TEST WEIGHS IN FAVORING OF ALLOWING
PLAINTIFFS TO USE PSEUDONYMS.

1. The harm to the plaintiffs is severe and their fears of the harm are reasonable.

The Ninth Circuit allows parties to use pseudonyms when nondisclosure of the
party’s identity ““is necessary ... to protect a person from harassment, injury, ridicule
or personal embarrassment.” Advanced Textile, 214 F.3d at 1067-68, (citations
omitted). Two of the most important factors are the fear of severe harm and the
reasonableness of the fear of severe harm. These two factors are “intricately related”
and can “be addressed together.” See Kamehameha, 596 F.3d at 1043. In evaluating
the “reasonableness” factor, the Court is to use a subjective analysis.

[P]laintiffs are not required to prove that the defendants intend to carry

out the threatened retaliation. What is relevant is [whether] plaintifts

were threatened, and [whether] a reasonable person would believe that

the threat might actually be carried out.

1d. at 1044.

In determining the reasonableness of plaintiffs’ fears, the Court should consider

the context of any threat as well as “other listeners’ reactions to the threats.” /d.

5
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As with other Establishment Clause plaintiffs, the Doe Plaintiffs in this case
face a very real threat to their physical, mental and economic health. This case
involves matters of the utmost intimacy — a person’s religious belief or non-belief.
Courts have recognized faith as a private, highly sensitive matter worthy of protection.
See Doe v. Stegall, 653 F.2d at 186 (5th Cir. 1981)(“[R]eligion is perhaps the
quintessentially private matter. Although they do not confess either illegal acts or
purposes, the Does have, by filing suit, made revelations about their personal beliefs
and practices that are shown to have invited an opprobrium analogous to the infamy
associated with criminal behavior.”) (emphasis added). Objecting to religious practices
in one’s community opens up these plaintiffs to “harassment, injury, ridicule, or
personal embarrassment.” Advanced Textile, 214 F.3d at 1067-68.

There is an alarming history in our society of violence, threats of violence,
harassment, and intimidation against Establishment Clause plaintiffs. As the Supreme
Court has recognized “[r]eligious faith can be a powerfully divisive force.” See School
Dist. of Grand Rapids v. Ball, 473 U.S. 373, 382, 105 S.Ct. 3216, 3221, 87 L.Ed.2d
267 (1985) (“[J]ust as religion has provided spiritual comfort, guidance, and
inspiration to many, it can also serve powerfully to divide societies and to exclude
those whose beliefs are not in accord with particular religions or sects that have from
time to time achieved dominance.”). Though the political system of our nation is
founded on majoritarian principles, the principle of freedom of religious belief was
deemed too important to be subject to the whim of the majority. See School Dist. of
Abignton Tp., Pa v. Schempp, 374 U.S. 203, 226, 83 S.Ct. 1560, 10 L.Ed.2d 844
(1963)(a majority cannot “use the machinery of the state to practice its [religious]
beliefs™); West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638, 63 S.Ct.

6
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1178, 87 L.Ed. 1628 (1943) (“The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political controversy, to place them beyond the
reach of majorities and officials and to establish them as legal principles to be applied
by the courts.”).

Examples of retaliation against plaintiffs challenging religious norms and the
majoritarian religious practices in government and schools are well documented. This
retaliation ranges from social ostracism to intimidation and violence. See, e.g.,
Benjamin P. Edwards, When Fear Rules in Law’s Place: Pseudonymous Litigation as
a Response to Systematic Intimidation, 20 Va. J. Soc. Pol’y. & L. 437, 455-65 (2013).

Seventy-five years ago, a woman sued her local school board because the public
school allowed students to attend religious classes held in public school classrooms.
Plaintiff Vashti McCollum brought the suit in 1945 which resulted in the landmark
Supreme Court case of I/linois ex rel. McCollum v. Bd. of Educ., 333 U.S. 203, 68
S.Ct. 461, 92 L.Ed. 649 (1948). During the three-year ordeal of this litigation, Ms.
McCollum suffered substantial personal, economic and emotional harm as a result of
bringing the lawsuit. She was fired from her employment, her house was vandalized,
she received more than one thousand letters of hate, her sons were physically
assaulted, and the family cat was lynched. See Robert S. Alley, Without a Prayer:
Religious Expression in Public Schools 84-89 (1996); Douglas Martin, Vashti
McCollum, 93 Plaintiff in Landmark Religion Suit, N.Y. Times, Aug. 26, 2006
http://www.nytimes.com/2006/08/26/obituaries/26mccullum.html? (attached to
Declaration of Counsel, Exh. 4).

In 1981, Joann Bell and Lucille McCord filed suit to block prayer sessions and

the distribution of Gideon Bibles in their children’s schools. See Bell v. Little Axe
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Indep. Sch. Dist. No. 70, 766 F.2d 1391 (10th Cir. 1985). The plaintiffs suffered
extensive and outrageous treatment as a result of brining the lawsuit.

After initiating this lawsuit, both plaintiffs received numerous

threatening telephone calls and letters. Their children were called “devil-

worshippers” by other students and, in one instance, an upside-down

cross was hung on Robert McCord's locker. At the school sports banquet,

their two sons who had played football, basketball, and baseball, were

the only two children who were not recognized by name as being Little

Axe athletes. Joann Bell was the victim of a hair pulling incident

committed by a school employee and, in September 1981, the Bells'

home was destroyed by a fire of suspicious origin.

1d. at 1397 disapproved of by Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S.
299, 106 S. Ct. 2537, 91 L. Ed. 2d 249 (1986) (disapproving Bell award of
compensatory damages in §1983 action as requiring proof of actual injury).

The plaintiff in Wynne v. Town of Great Falls, 376 F.3d 292 (4th Cir. 2004),
was badly harassed by her neighbors after she sued to enjoin a town council from
opening its meetings with prayers. The court noted the abusive treatment Ms. Wynne
received for her opposition to the council’s prayer policy:

Wynne continued to attend Town Council meetings but, she testified, “it

began to get hard.” When she refused to stand during the Christian

invocation, she heard a voice, which she believed was Councilman

Broom's, state, “Well, I guess some people aren't going to participate.”

Her fellow citizens then told Wynne she “wasn't wanted,” and that she

“should leave town”; they accused her of being a “Satanist,” and
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threatened that she “could possibly be burned out.” Wynne felt “very,
very uncomfortable” and “a little scar[ed].”

Moreover, the district court found that Wynne's “efforts to participate in
Town Council's meetings as a member of the public [were] adversely
affected by her refusal to accept the Christian prayer tradition.” At one
Council meeting, the Council would not permit Wynne to participate
after arriving a few minutes late to avoid the prayer, even though “she
had signed up to speak at the meeting, and was listed on the agenda.”
More generally, Wynne testified that the Council limited her allotted
speaking time, “ostracized” her, and “treated [her] differently” than *296
other members of the community. She explained that she did not believe
the Mayor took her seriously, and that he attempted to intimidate her.

Id. at 295-96.

The abuse and intimidation was not limited to conduct at the meetings. Her dog

was beaten, her cats disemboweled and killed, and her parrot beheaded with the
assailant leaving behind a note reading, “You’re next!” See Christina Knauss, Great
Falls Resident’s Problems Multiplied after She Challenged Town Council’s Prayer
Policy, The State, November 22, 2004, http://aren.org/news/darla/thestate4.html
(attached to Declaration of Counsel, Exh. 5).

Tyler Deveny, the eighteen year-old plaintiff in Deveney v. Board of Education,
231 F.Supp.2d 483 (S.D.W. VA. 2002), was assaulted after successfully challenging
the invocation planned for his high-school graduation ceremony. Eight teens evidently
displeased with the outcome attacked Deveny in a public place, with one saying, “Oh,

you hate God,” before striking Deveny in the face. See Charles Shumaker, Student
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Beaten for Prayer Suit, He Says, Charleston Gazette & Daily Mail, June 19, 2002, at
6D.

In Dobrich v. Walls, 380 F.Supp.2d 366 (D. Del. 2005), the Dobrich family
challenged their local public school district’s practice of allowing teachers to
proselytize and distribute Bibles. The family was subject to extensive harassment, anti-
Semitic taunts, and veiled threats to the extent they were forced to move. See David
Bario, 4 Lesson in Tolerance, Am. Lawyer, July 2008, at 122.

In Doe v. Small, 964 F.2d 611, 626 (7th Cir. 1992), plaintiff challenged a city’s
display of Christian paintings. In a concurring opinion, Judge Cudahy described events
surrounding the substitution of a new, anonymous plaintiff for the named one:

The record indicates that the original plaintiff in this case, Richard

Rohrer, was, in effect, ridden out of town on a rail for daring to complain

about the City’s conduct. The present plaintiff has concealed her identity

to avoid suffering the same treatment. However much some citizens of

Ottawa may disagree with the position that the Plaintiffs have taken,

however, much they may think the Plaintiffs annoying and overlitigious,

the conduct of some of them has been deplorable.

Id. at 626 (Cudahy, J., concurring).’

® Judge Cudahy made a poignant remark concerning the hypocrlsy of members of the
public whose conduct toward the plaintiff had been so egregious: “This dispute has
concerned the display of paintings from the life of Jesus of Nazareth, who counseled
his followers: ‘But if any one strikes you on the right cheek, turn to him the other also;
and if anyone would sue you and take your coat, let him have your cloak as well; and
if any one forces you to go one mile, go with him two miles.” Matthew 5:39—41
(Revised Standard Version, 2d ed., 1971). One would think that those who support this
display would be capable of more charity.” Small, supra at 626.
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Even non-plaintiff supporters of Establishment Clause litigation have suffered
abusive treatment. Debbie Mason, a vocal opponent of the school-prayer policy
challenged in Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 120 S.Ct. 2266,
147 L.Ed.2d 295 (2000), received threatening phone calls and was followed home by
persons trying to scare her. Ultimately, her husband and children were unable to find
work in their town. See Kenny Byrd, Baptist Family Opposed to Football Prayer Feels
Pressure, Baptist Standard, June 12, 2000, http://assets.baptiststandard.com/archived/
2000/6_12/pages/pressure.html (attached to Declaration of Counsel, Exh. 6).

Such reprisals are not a function of time or place. As recently as 2012, a 16-year
old high school student in liberal Rhode Island was reviled by her community for
challenging a prayer banner in her high school. Jessica Ahlquist, faced “bullying and
threats at school, on her way home from school and on-line.” Ahlquist v. City of
Cranston ex rel. Strom, 840 F. Supp.2d 507, 516 (D.R.1. 2012). Over the course of the
two years of litigation, she was “subject to frequent taunting and threats at school, as
well as a virtual online hate campaign via Facebook.” Id. Rhode Island State
Representative, Peter Palumbo, who was the representative of Jessica’s district, called
her an “evil little thing” on the radio. Local florists refused to deliver flowers to
Jessica, and received extensive hate mail. Jessica eventually needed a police escort for
her protection. See Chris Stedman, Jessica Ahlquist Looks Back—and ahead—2 Years

after Ahlquist v. Cranston, Religion News Service, January 5, 2014,

http://chrisstedman.religionnews.com/2014/01/05/jessica-ahlquist-looks-back-ahead-2-
years-ahlquist-v-cranston/ (attached to Declaration of Counsel, Exh. 7).
The threats to Jessica did not end with the court case. Four months after the

court decided in her favor, she received a handwritten letter in the mail threatening her

11
NOTICE AND PLAINTIFFS’ MOTION TO PROCEED UNDER PSEUDONYMS




Cllse 5:14-cv-02336-JGB-DTB Document 27 Filed 03/30/15 Page 20 of 32 Page ID #:205

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

sister, her father, and threatening her with rape. See Edwards, When Fear Rules in
Law’s Place, supra at 460.”

As this history shows, the retaliation against Establishment Clause plaintiffs—
arson, assault, attacks on family, intimidation, public humiliation, proxy violence
against pets, etc.—is more severe than a typical plaintiff faces. Moreover, secular
people and atheists are some of the most distrusted and reviled members of American
society. (See Declaration of Dr. Phil Zuckerman, dated March 26, 2015, attached as
Exhibit 1 to Declarations in Support of Motion to Proceed Under Pseudonyms, “Decls
in Support”). Atheists and secular persons receive some of the most significant
mistreatment and are targets of discriminatory sentiment of the general public more
than any other group. /d.

Furthermore, as set forth in the other declarations in support of the Motion, filed
concurrently herewith, the public reaction against plaintiffs in this lawsuit is already
increasing in hostility. For example, one of the two named plaintiffs, Larry Maldonado
has already begun to experience intimidation, hostile treatment, and public
opprobrium. This conduct toward him began as soon as his identity was made public

through a newspaper article recounting an interview with him. (See Declaration of

7 The text of the letter reads: “The cops will not watch you forever. We will get you
good. Tell your little asshole sister to watch her back. There are many of us,
“Crusaders,” we have a better pool going to see who gets you first! Your fuckin old
man better move or keep you locked up if you know whats good for you. We know
where he works, what kind of cars you have + the plate numbers of the cars. Get the
fuck out of R.I. you bitch whore. You are nothing more than a sex-toy of a slut. Maybe
you will gang-banged [sic] before we throw you out of one of our cars. WE WILL
GET YOU-LOOK OUT!” [sic] (emphasis in original). See Declaration of Counsel,
Exh. 8.
12
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Larry Maldonado, dated March 29, 2015, “Maldonado Decl.” at 9 4-6 attached as
Exh. 2 to Decls. In Support).

This intimidation is not limited to the named plaintiffs in this case. Members of
the public who are not parties to this lawsuit have received the same hostile treatment
for opposing the Defendant Board’s religious conduct at the meetings. When local
resident Catalina Olvera attended the December 11, 2014 Board Meeting, which was
after the lawsuit had been filed, the atmosphere of the meeting was tense and the
audience was openly hostile. The intimidating atmosphere increased when Ms. Olvera
and a few others spoke up against the religious conduct of Defendant Board. Ms.
Olvera specifically emphasized the need of the Board to represent the community
“which is a very diverse community, and not simply promote their own personal
viewpoint.” (See Declaration of Catalina Olvera, dated March 23, 2015, “Olvera
Decl.” at 99 2-4 attached as Exh. 3 to Decls. In Support). This same hostility was
present when another speaker addressed the improper behavior of members of the
community who were portraying dissenting views as immoral. As Ms. Olvera and
others left the meeting, they were subject to more hostility from the audience, many of
whom hissed as they left. /d. at 4 5-8.

The hostile environment of the Board meetings and the public opprobrium cast
on the plaintiffs here (as well as non-plaintiff supporters of this lawsuit) is most
evident by the public comments of Defendant Board members, elected officials, and
even a local church leader. Board member Andrew Cruz has likened this lawsuit to the
terrorist attack in Paris against the publisher Charlie Hebdo. (See Declaration of
Counsel, dated March 28, 2015, at 4 2 and Exh. 1, filed concurrently herewith). Taking

a page out of the playbook of Rhode Island Representative Peter Palumbo who called
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Jessica Ahlquist “an evil little thing,” Chino Hills Vice Mayor, Art Bennett, during the
regular City Council Meeting essentially declared war against the plaintiffs here. It is
noteworthy that several of the plaintiffs are Mr. Bennett’s own constituents.® (See
Declaration of Counsel at 9 5). And Jack Hibbs, the head of Calvary Chapel church
where Defendant Board members James Na and Andrew Cruz attend, has publicly
vilified Plaintiffs stating that this challenge to the constitutionality of the Defendant
Board’s religious conduct is “the work of the devil.” (See Declaration of Counsel at | 4
and Exhs. 3 & 4).

The intent to intimidate anyone who opposes Defendant Board’s religious
conduct is evident during the Board meetings. Since the lawsuit has been filed, the
meetings are filled beyond capacity because of the increased attendance by members
from Calvary Chapel (many who are not residents in the CVUSD). The people in
attendance appear to have only the objective of expressing support for continued
religious intrusion into the Board meetings while creating a hostile atmosphere against
anyone who disagrees. These individuals consistently scowl at speakers who oppose
the Board while excessively applauding and cheering for anyone who expresses
support for the religious conduct by the Board. (See Maldonado Decl. at q 7 and
Declaration of Counsel at § 3 and Exh. 2). The purpose of the increased attendance by
people from the church cannot be attributed to an increased interest in the business of
the Board, for during the meeting where School District business is discussed, these
audience members are talking to each other while ignoring the issues being discussed.

In contrast, when the lawsuit is the subject of the meeting or when it is time for public

® The City of Chino Hills is located within the Chino Valley Unified School District.
14
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comment, these audience members become very attentive. It is apparent these people
are nothing more than a “show of force” from the church designed to intimidate
anyone who opposes their view. (See Maldonado Decl. at § 8).

2. Fear of economic harm and employer retaliation against employees are also

harms that this Court should consider when weighing the potential harm to
Does.

As “a matter of law” pseudonyms may ‘“be used to protect against economic
harm.” Advanced Textile, 214 F.3d at 1070. Though not sufficient in and of itself,
courts may account for economic harm to plaintiffs in requests for pseudonyms. See,
e.g., id. at 1070; Qualls v. Rumsfeld, 228 F.R.D. 8, 12 (D.D.C. 2005); Southern
Methodist Univ. Ass’n of Women Law Students v. Wynne & Jaffe, 599 F.2d 707, 713
(5th Cir.1979).

The Court in Advanced Textile noted that as “the Supreme Court has
recognized, fear of employer reprisals will frequently chill employees’ willingness to
challenge employers’ violations of their rights...” 214 F.3d at 1073 (“[1]t needs no
argument to show that fear of economic retaliation might often operate to induce
aggrieved employees quietly to accept substandard conditions.”) (internal citation
omitted).

Establishment Clause plaintiffs and even non-plaintiff supporters have lost jobs
as a result of this type of litigation. As set forth above, Vashti McCollum and Joanne
Bell, both named plaintiffs, and neither working for the school district being sued, lost
their jobs. See Edwards, When Fear Rules in Law’s Place, supra at 457, 464 & 471.
Even non-plaintiffs such as Debbie Mason who was a vocal opponent of the school-
prayer policy challenged in Santa Fe, 530 U.S. 290, suffered economically as her
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husband and children could not find work in their town. (See Kenny Byrd, supra
attached as Exhibit 6 to Declaration of Counsel).

Here, the Doe plaintiffs who are CVUSD employees have challenged the
practices of their own employers. Defendant Board is accused of unconstitutional
conduct. Given the fervor of the majority of the Board’s religious convictions and
overt displays of their religious beliefs, it is unlikely that the Board sympathizes with
any of the plaintiffs least of all their employees.

The retaliation factor analysis is not limited to the risk of physical and economic
harm. It also includes includes “risk of retaliatory physical or mental harm to the
requesting party.” James v. Jacobson, 6 F.3d 233, 238 (4th Cir.1993) (trial court found
to have abused discretion in denying anonymity request by husband and patient in
medical malpractice action against physician who artificially inseminated patient with
his own sperm). Actual intimidation as well as the intent to intimidate future plaintiffs
is itself a form of mental harm that this Court must consider. Past reprisals, as well as
current patterns of intimidation as demonstrated here, create present psychological
harm. See Edwards, When Fear Rules in Law’s Place, supra at 467-472. The goal of
such intimidation and reprisal is to “send a clear message to potential plaintiffs: if you
file a church-state case, you are choosing ‘to create [your] own hell on earth.”” /d. at
467.

Without privacy protection, bad actors may win through intimidation

what they could never secure in court. The chilling effect is real. Faced

with the same choice presented to the plaintiffs described above, many

people suffer injustice silently.

Id. at 469.
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The Court should not subject the Doe plaintiffs here to the risk of harassment,
intimidation, and violence that will result if their names are made public.

This Court can and ought to account for the historical treatment of
Establishment Clause plaintiffs as part of its analysis. The well-publicized instances of
retaliation, threats, and actual violence against Establishment Clause plaintiffs affects
the willingness of potential plaintiffs to step forward. The very real threat of harm can
easily dissuade parent from challenging their children’s local school board on highly
sensitive issues. “Simply stated, the ostracism that befalls plaintiffs who challenge
cherished governmental endorsements of religion is so extreme that most who are
offended by these practices bite their tongues and go about their lives.” Steven B.
Epstein, Rethinking the Constitutionality of Ceremonial Deism, 96 Colum. L. Rev.
2083, 2171 (1996).

Other courts have allowed plaintiffs to proceed pseudonymously because of a
history of violence and intimidation. For example, in Roe v. Operation Rescue, the
district court allowed the plaintiffs to use a pseudonym because of the documented
history of violence from anti-abortion activists. See 123 F.R.D. 500, 505 (E.D. Pa.
1988). The district court emphasized that a threat of harassment may be found because
of evidence of past conduct: “the conduct of certain anti-abortion protesters leaves
little doubt in the court's mind that requiring [plaintiffs] to go beyond giving verified
statements by attending hearings and depositions may subject them to undue
harassment.” Id.; see also Frisby v. Schultz, 487 U.S. 474, 108 S.Ct. 2495, 101
L.Ed.2d 420 (1988) (citing six-episode-history of harassment to uphold ordinance
banning residential picketing, enacted in response to anti-abortion protests at doctor’s

residence).
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The long and well-documented history of violence and threats of violence
against Establishment Clause plaintiffs demonstrates that plaintiffs in these cases have
more cause to fear than the average plaintiff. This history validates the risk the Doe
Plaintiffs face here.

3. These plaintiffs are extremely vulnerable to retaliation.

Plaintiffs here are particularly vulnerable to retaliation. Ten of the twenty Doe
Plaintiffs are minors, some as young as 6 years old. Courts frequently allow minor
plaintiffs to proceed using pseudonyms. See, e.g., Santa Fe Indep. School Dist. v. Doe,
530 U.S. 290 (2000); Porter, supra 370 F.3d 558; and Stegall, supra 653 F.2d 180.
Such plaintiffs deserve “heightened protection.” Porter, 370 F.3d at 561. Moreover,
because seven of the Doe Plaintiffs are parents of the minor plaintiffs, there is an
increased concern for them as well, for disclosure of the parent’s identity readily leads
to the disclosure of the minor’s identity.

Courts have permitted plaintiffs to proceed pseudonymously when plaintiffs
were uniquely vulnerable to stigma. For example, plaintiffs have been permitted to
proceed pseudonymously in cases involving: bipolar plaintift (Doe v. Hartford Life
and Acc. Ins. Co., 237 F.R.D. 545 (D.C. D. N.J. 2006)), a plaintiff seeking an abortion
(Roe v. Wade, supra 410 U.S. 113), and a gay plaintiff challenging a sodomy law (Doe
v. City of Richmond, 403 F.Supp. 1199 (E.D.Va.1975), aff'd, 425 U.S. 901, 96 S.Ct.
1489, 47 L.Ed.2d 751 (1976)). The Plaintiffs in Porter who challenged religious
education in public schools were found to be vulnerable because they espoused a
minority viewpoint in their small town. Similarly, the plaintiffs in this case are

particularly vulnerable to stigma for challenging a clearly vocal majority with
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significant influence in local government as well as within the schools in which many
of the plaintiffs are students and where some of the plaintiffs work.

Each Doe Plaintiff is highly vulnerable to retaliation as well. The ten minor Doe
Plaintiffs are all students in the district. They are highly susceptible to peer pressure,
peer retaliation, and retaliation by an administration that controls grades, disciplinary
records, and chances of getting into college. The seven Doe plaintiffs who are the
parents of these minors cannot be named without revealing the identities of their own
children. The three CVUSD employee plaintiffs are employed by Defendant, which
has direct control over their salaries, benefits, future raises, assignments, and future
advancement.

Moreover, because of the extensive access to information and immediate
publication of information through the Internet, plaintiffs in general are more subject
to immediate threat than ever before. “The Internet enables direct attacks on plaintiffs
in ways that were not possible a decade ago, such as by posting their home addresses
or other embarrassing information on social media websites.” See Jayne S. Ressler,
Privacy, Plaintiffs, and Pseudonyms.: The Anonymous Doe Plaintiff in the Information
Age, 53 Kan. L. Rev. 195 (2004). The threat of intimidation and harassment through
the internet allows plaintiffs to be exposed more readily and more rapidly than ever
before. But the internet also provides a cloak to those who post information. While the
internet allows the exposure of information quickly and easily, it also allows those
who post the information to hide more easily and escape detection. See Edwards, When

Fear Rules in Law’s Place, supra at 438, 460.°

? This type of anonymous posting is precisely what Jessica Ahlquist suffered during
her litigation in Ahlquist v. City of Cranston ex rel. Strom, supra 840 F.Supp.2d 507.
19
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All the factors concerning the threat of harm to and the particular vulnerability
of the Doe Plaintiffs weighs heavily in favor of permitting them to proceed in this

lawsuit pseudonymously.

4. The risk of prejudice to the Board is very low if the Court grants anonymity.

The Ninth Circuit has held that prejudice to the defendants must be considered
in determining whether to grant permission for plaintiffs to proceed pseudonymously.
The absence of a showing of prejudice argues in favor of granting a request to proceed
under pseudonyms. See Advanced Textile, supra 214 F.3d at 1072 (no showing that
knowing the identities of plaintiffs would help defendants defend claims).

In Porter, the Sixth Circuit noted that as long as the plaintiffs had standing to
challenge the religious instruction in public schools, as the Doe Plaintiffs have here,
there was not much additional information the school board would need to defend the
action:

The only issue for which facts about Plaintiffs would have been crucial is

the Board's challenge to Plaintiffs’ standing to bring this action. Even

under their narrow characterization of the trial court’s order, Defendants

would have been able to obtain all the information necessary to address

the standing inquiry at trial: Plaintiffs’ names, residency status, taxpayer

information and school enrollment status. Accordingly, the district court

One person posted on social media: “your home address posted online i cant wait to
hear about you getting curb stomped you fucking worthless cunt” [sic]. See Edwards,
When Fear Rules in Law’s Place, supra at 438, 460.
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did not abuse its discretion by allowing Plaintiffs to litigate

pseudonymously.

370 F.3d at 561.

Restricting access to the Doe Plaintiffs’ identities will not prejudice Defendant
Board. The issue raised in this lawsuit is strictly an issue of law: the constitutionality
of school board religious practices at the school board meetings. The factual record
consists of public meetings that are recorded in the minutes and video-recorded. The
vast majority of the record will consist of the content and actions at Board meetings.

More importantly, the Doe Plaintiffs only seek to restrict disclosure of their
identities to the Defendant Board, its members, employees and affiliated persons (as
well as the general public). The Doe Plaintiffs do not seek to preclude disclosure of
their identities to defense counsel. Defendant Board’s interests will be protected
adequately by providing information to defense counsel under a Protective Order that
limits any further dissemination of the Doe Plaintiffs’ identities. There is nothing in
this case that requires the individual Board members to know the identities of the Doe
Plaintiffs in order to protect the rights of the Board. Providing the identities of the Doe
Plaintiffs to the Board, its employees, or anyone affiliated with the Board will not
enable Defendant to better defend against these claims. There is simply no prejudice
that can result from restricting the identities of the Doe Plaintiffs to defense counsel
alone.

Finally, the Board already knows three of the named plaintiffs: the two named
individual plaintiffs (Michael Anderson and Larry Maldonado) and Freedom From
Religion Foundation, Inc. The Doe Plaintiffs are members of FFRF. FFRF represents

their interests. FFRF exists and operates as it does in large part because of the vitriol
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and violence directed at state-church complainants. It is less vulnerable than the Doe
Plaintiffs here. FFRF has security measures, a working relationship with the police, a
well-trained staff, and a sophisticated phone and mailing system to help handle the
stream of threats sent its way. Moreover, as set forth above, plaintiff Larry Maldonado
has already been the recipient of public vitriol and opprobrium. The only reason
Defendant would need to know the identities of the other Doe Plaintiffs is to make sure
they receive similar treatment as suffered by Mr. Maldonado.

Defendant will suffer no prejudice by not knowing the names of the Doe

Plaintiffs nor by the Court entering the Proposed Protective Order.

C. THE PUBLIC INTEREST IN REACHING THE MERITS OF THIS CASE
WEIGHS IN FAVOR OF PSEUDONYMITY.

In cases such as this, the public’s interest in having important constitutional
questions decided outweighs the general interest in knowing who is asking courts to
decide those questions. See Advanced Textile Corp., 214 F.3d 1058, 1073 n.15 (9th
Cir. 2000) (“For instance, the question whether there is a constitutional right to
abortion is of immense public interest, but the public did not suffer by not knowing the
plaintiff's true name in Roe v. Wade.””). Whether a school district is violating the First
Amendment rights of 32,000 students and their families is a crucial constitutional issue
that deserves a decision on the merits. See id. at 1073. It is far more important than the
public’s right to know the names of the people bringing the challenge.

The public right to scrutinize governmental functioning is not so
completely impaired by a grant of anonymity to a party as it is by closure

of the trial itself. Party anonymity does not obstruct the public's view of
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the issues joined or the court's performance in resolving them. The

assurance of fairness preserved by public presence at a trial is not lost

when one party's cause is pursued under a fictitious name. These crucial

interests served by open trials are not inevitably compromised by

allowing a party to proceed anonymously.

Doe v. Stegall, 653 F.2d 180, 185 (5th Cir. 1981).

The public interest in this case weighs in favor of permitting plaintiffs to
proceed pseudonymously. The First Amendment of the U. S. Constitution guarantees:
“Congress shall make no law ... abridging ... the right of the people ... to petition the
Government for a redress of grievances.” Requiring the Doe Plaintiffs to use their own
names will effectively block their access to justice and this Court. “If courts do not
stand up for plaintiffs’ rights, the reprisals documented below will have served their
purpose: they will drive people out of the courts and allow fear to rule in law’s place.”
Edwards, When Fear Rules in Law’s Place, supra, at 456.

The public’s interest in having the Court decide the merits of the constitutional
issue outweighs the public’s interest in knowing which citizens are asking the Court to

answer that question.

III. CONCLUSION

When evaluating the foregoing factors, the balancing test weighs heavily in
favor of permitting the Doe Plaintiffs to proceed pseudonymously. The Doe Plaintiffs
need protection against reprisal and need protection of their privacy on an issue of a
highly emotional and sensitive matter. The history of violence, threats of violence, and
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public opprobrium as well as the actual harassment and public vitriol occurring in this
case show that the Doe Plaintiffs have a reasonable basis for fear. The severity of the
harm threatened and the reasonableness of the Doe Plaintiffs’ fear cannot be
understated. As students, parents, and employees, the Doe Plaintiffs are far more
vulnerable to harm and retaliation than the average plaintiff. Granting this Motion will
not prejudice Defendant because defense counsel will have the necessary information
to protect the Board’s interest adequately. In order to ensure this case is decided on its
merits, the public interest is actually furthered by allowing the Doe Plaintiffs to
proceed with pseudonyms.

The constitutional protections contained in our First Amendment mean little if
mobs are permitted to intimidate people at the courthouse door. The fear and danger
are both very real, as are the plaintiffs’ constitutional claims. But to reach the latter,
this court must deal with the former. It is a dis-service to all citizens, to our courts, and
to the Constitution, to allow intimidation to usurp the rule of law.

For the foregoing reasons, the Court should grant this Motion and enter the
Proposed Protective Order.

Respectfully submitted,

Dated: March 30, 2015

David J. Ka C €s

Andrew Seidel
Rebecca Markert
Freedom from Religion Foundation, Inc.

Attorneys for Plaintiffs

Freedom From Religion Foundation, Inc.,
Michael Anderson, Larry Maldonado,
and DOES 1-20 inclusive.
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