OFFICE OF LEGAL SERVICES MEMORANDUM

TO: Dr. Bill Gordon, North Area Superintendent
FROM: Diego “Woody” Rodriguez, General Counsel
CC: Christine Moore, School Board Member

Dr. Barbara Jenkins, Superintendent

Doug Guthrie, Principal, Apopka High School

John C. Palmerini, Associate General Counsel
DATE: Tuesday, August 19, 2014

RE: Religious issues

This office received a letter from the Freedom From Religion Foundation
(“Foundation”) regarding several practices at one of our high schools, mostly
surrounding the athletic program. Each issue raised by the Foundation will be
addressed in turn.

Issue 1: Renting the School Facilities to The Venue Church

The Foundation has complained about the usage of Apopka High School by The
Venue Church. My understanding is that Facilities Use Agreements with the
Church have been executed and they have paid the required fees pursuant to
such agreements.

Section 1013.10, Florida Statutes, expressly authorizes the usage of educational
facilities “for any legal assembly or for community use centers.” The United
States Supreme Court has ruled that when a school has allowed its facilities to
be rented by social and civic groups, it cannot refuse to rent a facility to a
religious organization on the same terms it rents to social and civic groups. Such
refusal would be unconstitutional viewpoint discrimination. See Lambs Chapel v.
Center Moriches Union Free School District, 508 U.S. 384 (1993) and Good
News Club v. Milford Central School, 533 U.S. 98 (2001).

So long as the religious organization continues to execute Facilities Use
Agreements and pays the required fees pursuant to such agreements, the school
can continue to be rented for such purpose.



Issue 2: Coach-Led Prayer

The Foundation produced pictures of football coaches participating in prayer with
students after a game. The Foundation also alleged that a picture of Pastor
Todd Lamphere shows him leading a prayer with students before a game.
Pursuant to established federal cases which this office has no authority to
overturn and must abide by, teachers, coaches and other school personnel
cannot lead or participate in prayer with students. The 11" Circuit Court of
Appeals (the School Board is in the 11™ Circuit's jurisdiction) has been very
specific on this point:

“‘Praying goes sufficiently beyond the range of activities normally
performed by high school teachers and commonly accepted as part
of their job as to fall outside the scope of [the teacher]'s official
duties, even if she were using prayer as a means of achieving a job-
related goal.” Holloman v. Harland, 370 F.3d 1272 (11" Cir. 2004).

The same court opinion clarifies that while prayer that is led, encouraged or
facilitated by school personnel is prohibited, prayer that is led by students must
be permitted without oversight and with only the same restrictions an
administration would place on non-religious speech:

“While purely private prayer by students is constitutionally protected,
prayer that is led, encouraged, or facilitated by school personnel is
constitutionally prohibited. Even genuinely student-initiated speech
may constitute state action if the State participates in or supervises
the speech. Student religious speech must be without oversight,
without supervision, subject only to the same reasonable time, place
and manner restrictions as all other student speech in school.”

See also Borden v. School District of the Township of East Brunswick, 523 F.2d
153 (3d Cir. 2008) which held that a school district’s policy of prohibiting school
personnel from participating in student-led prayer was lawful because the
coach’s previous participation in prayer with his players “signaled an
unconstitutional endorsement of religion.”

In reaching this conclusion, the Office of Legal Services has not only relied on its
own independent research, but it also heard from organizations both in favor and
opposed to this issue to ascertain whether there was any other case law that
would be pertinent. On this issue the matter is well decided that school personnel
“cannot participate in a visible way with the players” during student-led prayer.

Therefore, please make sure to educate the staff at this and other schools that

active participation by any School Board employee and/or non-faculty coach in
student-led prayer must not occur as it is contrary to established case law.
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Issue 3: Football Chaplain

Pastor Todd Lamphere has been identified in media reports as the Apopka High
School team chaplain. Additionally, Pastor Lamphere has self-identified himself
as the team’s chaplain in promotional materials for the Venue Church. Having a
team chaplain is not permitted as it is an unconstitutional endorsement of religion
in the same manner as a school employee participating in prayer with students.

Again, in this area the law is very clear. Please make sure to have someone
reach out to Pastor Lamphere or if you prefer we can contact him on behalf of
the School District to notify him of this matter. Please note that the advocates for
school prayer also concur that “The team cannot have an official chaplain
because it is not historically rooted in tradition like legislative prayer ... and it is
not an act of accommodation for an otherwise insular population such as a
prison or the military.”

Issue 4: Bible Verses on Signs

The Foundation has produced pictures of two signs seemingly located on school
grounds. The first sign states “Prepare for Glory” and has the Bible citation of 2
Corinthians 4:17. The other sign states “Hoka Hey” and contains the Bible
citation of John 15:13. While the signs themselves may be permitted, the
reference or citation to a particular Bible verse is deemed to be an
unconstitutional endorsement of religion.

Moreover, the signs violate School Board policy IMB, which states: “No public
funds shall be used to benefit sectarianism in Orange County Public Schools.
No books, papers or utterances of a sectarian character shall be used except for
instructional purposes in comparative education and in studies of history and
great literature.” Based upon the School Board policy, the Bible citations must
be taken off those signs immediately. However, the phrases “Prepare for Glory”
and “Hoka Hey” may remain on the signs so long as the biblical references are
omitted. Please note that references to the Koran, the Torah or any other
recognized religious doctrine would not be permissible.

Issue 5: Biblical References on Apparel

The letter also complains that some of the shirts worn by the football team are
references to Bible verses. One shirt depicted in a photograph reads “not by
might nor by power” which the Foundation believes to be a reference to the Bible
verse of Zechariah 4:6. Another shirt identified in the letter reads “As iron
sharpens iron, so one person sharpens another,” which the Foundation believes
to be a reference to the Bible verse of Proverbs 27:17. An independent check of
the citations by this office confirms that these quotes are pulled directly from the
Bible. Although the citation is not identified on the shirts, the question that would
have to be addressed in subsequent litigation would be what was the source of
the quote. If the school employee that designs the shirt relies on the Bible as the
source, even without the citation, that could be problematic.
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In the future, to the extent a school is responsible for producing such shirts, the
School should avoid quotations from a religious document as that could be seen
as an unconstitutional endorsement of religion by the School Board. The 11"
Circuit has ruled as such on a very similar issue. In Bannon v. School District of
Palm Beach County, 387 F.3d 1208 (11" Cir. 2004), a school principal refused to
allow a student to paint the Bible verse John 3:16 on a mural at the school. The
student filed a lawsuit against the School District. The Court ruled in favor of the
School District stating that the mural on the school walls was in the context of a
curricular activity (curricular activities are very broadly defined to include
activities outside of the traditional classroom) and that “students, parents and
members of the public might reasonably believe them to bear the imprimatur of
the school.”

To be clear, under no circumstances should a Bible verse citation be expressly
referenced on a shirt produced by the school.

Issue 6: AH Media

The Foundation identified videos on YouTube of the Apopka High School football
playoff games against Tampa Plant and University which include religious lyrics
in the music. This appears to have been posted by an outside entity having
nothing to do with the school. If the school has contracted with AH Media to
shoot video of Apopka football games, such contracts should stipulate that no
religious lyrics be utilized if they are posting on behalf of OCPS. Again, the
usage of religious lyrics could be seen as an unconstitutional endorsement of
religion.

Conclusion

While | understand that there may be long-standing practices of the football team
and other athletic teams at Apopka High School and possibly at other schools,
such practices run afoul of established constitutional cases that prohibit such
government-led action, even if these practices may even be endorsed and
supported by the community at large. Because the District seeks to comply with
the law and avoid potentially costly litigation, your assistance in communicating
the contents of this memorandum to the principal at Apopka High School and any
others this may impact, is greatly appreciated.

If you have any further questions or if you need our assistance in explaining any of

the issues in this memorandum to others, including school personnel or others in the
community, please do not hesitate to contact me.
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