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ARGUMENT 

As legal challenges progress, elementary yet crucial points 

can get lost. In this case, the purpose of the constitutional 

provision at issue——Article I, Paragraph 3 of the New Jersey 

Constitution——has been obscured. The purpose of this No Aid 

Clause is to protect and foster the religious freedom of all 

citizens. For, as Thomas Jefferson put it in the Virginia 

Statute on Religious Freedom, “to compel a man to furnish 

contributions of money for the propagation of opinions which he 

disbelieves and abhors, is sinful and tyrannical . . . .”1 

Without doubt, a relgious liberty right is threatened in 

this case. But the imperiled right does not lie with the 

churches, it lies with David Steketee, the local resident who 

was forced to pay taxes to repair houses of worship. Morris 

County used its taxing power, which is inherently coercive, to 

repair churches and thereby fund religious worship. It is this 

tyranny that Jefferson and Madison sought to abate with their 

religious freedom statue, which influenced the First Amendment. 

That is the religious freedom issue here: The right of citizens 

not to be taxed to support religion. 

																																								 																					
1 “82. A Bill for Establishing Religious Freedom, 18 June 1779,” 
Founders Online, National Archives, last modified June 29, 2017, 
http://founders.archives.gov/documents/Jefferson/01-02-02-0132-
0004-0082. [Original source: The Papers of Thomas Jefferson, 
vol. 2, 1777 – 18 June 1779, 545–53 (Julian P. Boyd. ed., 
Princeton University Press, 1950). 
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I. NO AID CLAUSES, INCLUDING ARTICLE I, PARAGRAPH 3 OF THE NEW 
JERSEY CONSTITUTION, FOSTER AND PROTECT THE RELIGIOUS 
FREEDOM OF ALL CITIZENS. 

 
The true purpose behind New Jersey’s No Aid Clause is to 

protect religious freedom. Eroding this clause with 

unprecedented exceptions or failing to enforce it will only 

inhibit religious liberty. 

The principle embodied in every No Aid Clause, including 

New Jersey’s, is that the government should not tax citizens to 

benefit a religion. Religious worship and maintaining places of 

worship should be the result of free and voluntary support given 

by the faithful. James Madison, the Father of the Bill of Rights 

and the Father of the Constitution, explained this purpose well 

in his condemnation of a three-penny tax to support Christian 

preachers and churches: “Religion then of every man must be left 

to the conviction and conscience of every man,” not the taxing 

power of the state.2  

The coercive taxing power of the government should not be 

wielded to oblige Muslims to bankroll temples and yeshivas, or 

to compel Jews to subsidize Christian churches and Catholic 

schools, or to force Christians to fund mosques and madrassas. 

Nor should it be used to force Steketee or other nonbelievers —

																																								 																					
2  James Madison, Memorial and Remonstrance Against Religious 
Assessments, Para. 1 (1785). 
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23% of Americans identify as nonreligious3 — to fund Christian or 

any other houses of worship.  

Religious duty, including financial support, is a personal 

duty over which our secular governments can have no 

jurisdiction. “It is the duty of every man to render to the 

Creator such homage and such only as he believes to be 

acceptable to him,” as James Madison put it.4  

In fact, employing the taxing power to fund churches is 

simply not a power American governments have; when they do so, 

they are acting ultra vires. Alexander Hamilton explained this 

in The Federalist #69, referring to the president, our 

government “has no particle of spiritual jurisdiction.” 

This principle is vital to ensure true religious freedom. 

Religious liberty cannot exist when the government can force 

citizens to donate to a sect that promises them eternal torture 

if they happen to exercise that freedom. The compulsory support 

of a religion or god that is not your own is anathema to 

American principles. Daniel Carroll, a Catholic representative 

to the Constitutional Convention from Maryland, put it best 

during the congressional debates on the First Amendment when he 

																																								 																					
3  America’s Changing Religious Landscape, Pew Research Center 
(May 12, 2015), available at www.pewforum.org/2015/05/12/ 
Americas-changing-religious-landscape/. 
 
4  James Madison, Memorial and Remonstrance Against Religious 
Assessments, Para. 1 (1785). 
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said that “the rights of conscience are, in their nature, of 

peculiar delicacy, will little bear the gentlest touch of the 

governmental hand.”5 

II. THE PRINCIPLE UNDERLYING NO AID CLAUSES DATES TO 
AMERICA’S FOUNDING AND WAS UNIFORMLY ACCEPTED AFTER 
YEARS OF EXPERIENCE. 

 
The early history of state-church separation in our federal 

government has been clear to the Supreme Court, “for the men who 

wrote the Religion Clauses of the First Amendment the 

‘establishment’ of a religion connoted sponsorship, financial 

support, and active involvement of the sovereign in religious 

activity.”6 

The history of the states differs slightly, each adopting 

disestablishment principles at different times and to varying 

degrees. But as Justice Sotomayor recently pointed out, “Despite 

this rich diversity of experience, the story relevant here is 

one of consistency. The use of public funds to support core 

religious institutions can safely be described as a hallmark of 

the States’ early experiences with religious establishment. 

Every state establishment saw laws passed to raise public funds 

																																								 																					
5  15 Aug. 1789, 1 Annals of Congress 729–31, The Debates and 
Proceedings in the Congress of the United States. “History of 
Congress.” 42 vols. (Washington, D.C., Gales & Seaton, 1834–56), 
available at press-pubs.uchicago.edu/founders/documents/amendI_ 
religions53.html. 
 
6 Walz v. Tax Comm’n of City of N.Y., 397 U.S. 664, 668 (1970) 
(emphasis added). 
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and direct them toward houses of worship and ministers. And as 

the States all disestablished, one by one, they all undid those 

laws.”7 

New Jersey was in the vanguard of this drive to protect 

religious liberty and, along with Pennsylvania, Maryland, North 

Carolina, and Virginia, began the process in the year of 

American independence, 1776. Other states took longer to realize 

the severe problems with sponsoring or financially supporting 

religion, disestablishing up through the 1830s.8  

Jefferson’s Virginia bill for establishing religious 

freedom——the bill where he explained that taxes to support 

churches were “sinful and tyrannical”——was shepherded through 

the Virginia legislature by James Madison who, when president, 

used the no aid principle to veto a bill that gave a D.C. 

Episcopal church government funds to educate and care for 

orphans, a loftier and more important goal than historical 

preservation.9 

																																								 																					
7 Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 
2012, 2033 (2017) (Sotomayor, J., dissenting). 
 
8  For a decently comprehensive summary of this history, with 
citations, see id. at 2032-36. 
 
9  See Annals of Congress, House of Representatives, 11th 
Congress, 3rd Session (1811) at 982–85, available at memory.loc. 
gov/cgi-bin/ampage?collId=llac&fileName=022/llac022.db&recNum= 
488; James Madison, Veto Message, Feb. 21, 1811, The American 
Presidency Project (Gerhard Peters and John T. Woolley), www. 
presidency.ucsb.edu/ws/?pid=65921. 
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This history is crucial to the issue before this Court. 

Citizens in these states experienced these coercive taxes and 

made a careful decision after lengthy constituitonal conventions 

to abolish them because they violated the civil rights of those 

citizens. This was a hard-learned lesson over decades of living 

in a pluralistic America, which has only become more diverse. 

This history seems distant today, but was the result of 

centuries — millennia — of oppression by religion blended with 

government. We should not spurn such lessons. Thanks to the 

separation of state and church, we do not have that oppressive 

experience. That historical distance has led some, including the 

well-meaning county in this case, to consider whether or not the 

provisions are still valuable. They are, and this Court ought to 

protect and enforce them to the fullest extent possible. 

III. TRINITY LUTHERAN’S FREE EXERCISE PROTECTIONS DO NOT APPLY 
TO THIS CASE. 

 
The United States Supreme Court recently ruled that the 

government may not categorically exclude grant recipients from 

generally available public benefits simply because of the 

recipients’ religious character. 10  Defendants rely almost 

entirely on this case, but there are several crucial differences 

between Trinity Lutheran and this case.  

																																								 																																								 																																								 																																								 																																			 	
 
10 	Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 
2012, 2025 (2017).	
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First, the grants at issue in Trinity Lutheran did not 

advance religion. Here, the church recipients have repeatedly 

admitted that the grants do precisely that. The County and 

Churches have admitted in their briefs that the No Aid Clause 

prohibits the County from using funds “to build a church,” 

regardless of the County’s purpose (County’s brief at 8), or 

from repairing churches without a purpose like historic 

preservation (Churches’ brief 11  at 25–26). There is no way to 

square both of those admissions while maintaining a coherent 

defense of the challenged church repair grants. 

Second, Morris County’s Trust Fund is not a generally 

available public benefit. Striking down grants that were given 

to churches on favorable terms compared with their secular 

counterparts does not violate the churches’ Free Exercise 

rights. 

A. Building or repairing houses of worship advances 
religion. 

	
Trinity Lutheran drew a clear distinction between the facts 

of that case and the facts of a 2004 Supreme Court case, Locke 

v. Davey, 540 U.S. 712. In Locke v. Davey, the Supreme Court 

																																								 																					
11 Most of the assertions in the Church brief’s “Statement of Facts,” pp.2–12, 
do not contain citations to the Appendix, in violation of R. 2:6-4, 
“respondent’s brief shall conform either to the requirements of R. 2:6-2(a) 
(formal brief) or (b) (letter brief)”, which states that the statements of 
fact must be “supported by references to the appendix and transcript.” 
Therefore, the Court should strike and disregard all sentences in the 
Churches’ Statement of Facts that are not properly cited. 



	
8 

rejected a Free Exercise challenge to the state of Washington's 

refusal to include ministerial education in its taxpayer-funded 

scholarship program. In Trinity Lutheran, the Court explained 

the difference between the two cases: 

Washington's restriction on the use of its scholarship 
funds was different. According to the Court, the State 
had “merely chosen not to fund a distinct category of 
instruction.” [Locke v. Davey, 540 U.S.] at 721, 124 
S. Ct. 1307. Davey was not denied a scholarship 
because of who he was; he was denied a scholarship 
because of what he proposed to do — use the funds to 
prepare for the ministry.12 

 
This distinction reaffirms that states may prohibit any use 

of taxpayer funds that will advance religion. The New Jersey 

Constitution requires that Morris County do exactly this by 

prohibiting the use of taxpayer funds to build or repair houses 

of worship. 

 Whereas the playground in Trinity Lutheran was not a 

religious structure — it just happened to be owned by a church — 

the buildings repaired by Morris County are houses of worship. 

Building or repairing houses of worship directly advances 

religion, even if that is not the government’s intent, which is 

why the New Jersey Constitution prohibits this specific use of 

taxpayer funds. 

																																								 																					
12 	Trinity Lutheran, 137 S. Ct. at 2023 (underlined emphasis 
added, italicized emphasis in original).	
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The Churches’ own applications confirm the grants’ effect 

of advancing religion. For example, when asked what effect Trust 

Fund grants would have, the First Presbyterian Church in 

Morristown explained that a grant would “historically preserve 

the building allowing its continued use by our congregation for 

worship services” (JSSF Ex. B2, sca310.), and the church of the 

Redeemer stated that “Preserving the Church Building is 

essential to carry out the worship activities and community life 

of Church of the Redeemer” (JSSF Ex. F2, sca483.) (emphasis 

added to each). 

Further, the County concedes that building churches is 

“clearly prohibit[ed]” by the No Aid Clause (County’s brief at 

8). There is simply no way to reconcile the idea that building 

churches advances religion, but repairing churches does not. 

And, of course, the New Jersey Constitution specifically 

prohibits both “building” and “repairing” churches. In the face 

of this inescapably clear constitutional command, the County 

argues that “the grants do not cover ‘repairs.’ . . . the 

motivation has been preservation and not repair of the 

buildings.” (County’s brief at 14). It should not need to be 

said that in this context this is a distinction without a 

difference. In any event, Morris County admits that the taxpayer 
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funds are used to “repair” churches, both in the Trust Fund 

Rules and in the grant awards themselves.13  

The Churches similarly rely entirely on the government’s 

purpose to justify its church repairs, conceding that “absent a 

factor like historic preservation creating a separate secular 

interest, government funding ‘for building or repairing any 

church or churches’ would be prohibited . . . .” (Churches’ 

brief at 25–26). Both defendants’ arguments boil down to the 

same thing: if the government has a good reason for violating 

the Constitution, the Constitution should not be enforced. To 

our knowledge, no court has ever countenanced such an argument. 

Between the County’s admission that it may not build churches 

for any reason and the Churches’ admission that the challenged 

repair grants would be unconstitutional if not for the County’s 

purpose, there is no tenable way to justify the County’s open 

defiance of the No Aid Clause. 

 

																																								 																					
13  See, e.g., JSSF Ex. A, 2-1 241sca (defining “Historic 
Preservation” under the Trust Fund program as “the performance 
of any work relating to the stabilization, repair, 
rehabilitation, renovation, restoration, improvement, 
protection, or preservation of a historic property . . . .”); 
Ex. J1 667sca (2014 grant to the First Presbyterian Church in 
Boonton included “Rose window & sash repair” and “Emmaus window 
& sash repair”) (emphasis added to each). 
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B. Excluding repairs to houses of worship prohibits a 
particular use of funds and not does exclude 
recipients based on their religious identity. 

	
“Building” and "repairing" churches are both prohibited 

uses of taxpayer funds under the No Aid Clause. However, in an 

attempt to squeeze this case into the facts of Trinity Lutheran, 

Defendants repeatedly refer to these prohibited uses as a 

categorical exclusion of religious entities. (See, e.g., 

Churches’ brief at 17). By its own terms, the No Aid Clause 

prohibits a particular use of taxpayer funds, which is not a ban 

on a class of recipients. 

The County confirmed its misunderstanding in its brief, 

stating that "FFRF does not object to the Fund's program beyond 

its inclusion of religious organizations as grant recipients." 

(County's brief at 24). The County's program runs afoul of the 

No Aid Clause not because it includes churches as potential 

grant recipients, but because it funds projects that repair 

houses of worship, i.e., because it does precisely what the New 

Jersey Constitutions says not to do.  

Trinity Lutheran and Locke actually agree on how the 

principles would apply in this case. They instruct a simple 

inquiry in cases like this: are funds being denied based on the 

recipient's religious identity, or on a particular use of the 

funds? Trinity Lutheran, 137 S. Ct. at 2023 (“Davey was not 

denied a scholarship because of who he was; he was denied a 
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scholarship because of what he proposed to do”). This is easy to 

answer with New Jersey's No Aid Clause: it prohibits the use of 

taxpayer funds to build or repair churches. The challenged 

grants are unconstitutional because they awarded funds in order 

to repair houses of worship, not because they awarded funds to 

religious entities. This case is controlled by Locke, not 

Trinity Lutheran, and therefore does not violate the churches’ 

Free Exercise rights. 

The County did not even mention this contrary authority to 

its Free Exercise argument, much less offer any reason that it 

would not apply in this case. It might have argued that only 

religious entities repair houses of worship, so excluding the 

repair of houses of worship is tantamount to excluding religious 

entities. This argument would have been equally appropriate in 

Locke — only religious students seek a degree in ministerial 

education. But the point is that a religious student would be 

eligible to receive scholarship funds for a non-religious 

degree, so the program does not categorically exclude them as 

recipients. Similarly, the church defendants would not be 

prohibited from receiving Trust Fund grants in order to restore 

their historic structures that are not houses of worship. Nor 

would they be prohibited from receiving grant money to benefit a 

playground, as in Trinity Lutheran. 
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The Church defendants attempted to distinguish this case 

from Locke only by asserting that the program in Locke was not 

“a neutral program advancing a secular purpose.” (Churches’ 

brief at 15). But the Locke scholarship program was a neutral 

program advancing a secular purpose: the Court explained that 

the “purpose of the Promise Scholarship Program is to assist 

students from low- and middle-income families with the cost of 

postsecondary education,” Locke, 540 U.S. at 720 n.3, while the 

dissent specifically referred to the program as a “neutral 

public benefit,” id. at 728 (Scalia, J., dissenting). The Court 

in Trinity Lutheran differentiated Locke because it prohibited a 

particular use of funds rather than denying a recipient based on 

their religious identity. Trinity Lutheran, 137 S. Ct. at 2023. 

This Court should apply the same standard. 

C. The No Aid Clause does not exclude churches as Trust 
Fund recipients. 

	
The No Aid Clause prohibits Morris County from coercing its 

taxpayers into funding the building or repair of houses of 

worship. It does not require, as the Missouri Supreme Court 

interpreted that state's constitution, that all religious 

entities be excluded from government programs regardless of what 

the funds will be used for. If a church owned one of the secular 

buildings repaired by the Trust Fund, for example, the church 
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would be presumably eligible for a Trust Fund grant to repair 

that secular building.  

A Trust Fund grant might even be appropriate to repair a 

historic house of worship, if the historic building is no longer 

used for religious purposes. For example, an old church near the 

headquarters of Plaintiff FFRF in Madison, WI, is now the Hail 

Mary Sports Grill. The restaurant is owned by a secular, for-

profit entity but retains much of its religious décor — pews and 

stained glass windows, for instance — as a nod to the fact that 

the building used to be a house of worship, even though it is no 

longer used for religious activities. The government may use 

taxes to repair secular buildings, but may not repair houses of 

worship. This places this case squarely in line with Locke, not 

Trinity Lutheran, and forecloses Defendants' Free Exercise 

argument. 

D. Morris County’s historic Trust Funds are not a 
generally available public benefit. 

	
The County and Churches have asserted that Morris County’s 

Historic Preservation Trust Fund is a “generally available 

benefit.” (e.g., Churches’ brief at 14). This is false on its 

face and contradicted by the Trust Fund’s own rules, which list 

“Religious institutions” as eligible applicants without any 

additional restrictions, but only allows secular nonprofits if 
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they are “Charitable conservancies whose purpose includes 

historic preservation of historic properties . . . .” (259sca).  

The Churches argue that this restriction is actually 

applied to all recipients, and is “self-executing,” meaning it 

is met simply by accepting a historic preservation grant. 

(Churches’ brief at 19). This ad hoc explanation does not 

reflect the intent of the Trust Fund Rule’s authors, who would 

not have added a lengthy restriction to only one class of 

applicants if they intended it to apply to all applicants, nor 

would they have included the restriction at all if it was 

intended to be automatically met.  

To support their argument, the Churches quote from a letter 

accompanying the First Presbyterian Church in Boonton’s 

application, which itself soundly defeats the Churches’ idea 

that the Trust Fund’s “historic preservation purpose” 

requirement is self-executing. In that letter, the church 

repeated (“As was noted in 2010”) its refusal to add “historic 

preservation as a purpose of the Church,” (670sca), apparently 

in response to repeated County requests that the church alter 

its stated purpose to include historic preservation. The County 

plainly does not mean for this requirement to be “self-

executing,” and the County awarded at least one church a grant 

after that church refused to meet this requirement. (Churches’ 

brief at 19–20).  
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The Trust Fund is therefore not a generally available 

public benefit because it facially excludes many secular 

nonprofits and favors churches both in its own rules and in 

practice. Absent a truly neutral program, Defendants’ Free 

Exercise argument under Trinity Lutheran does not get off the 

ground. 

At the trial court, the County’s only response to this 

argument relied on a certification filed with their final brief 

that was defective for several reasons. The certification did 

not in any way “debunk” FFRF’s arguments (See County’s brief at 

15), nor did the lower court reject these arguments “on the 

merits.” (See Churches’ brief at 18). The certification was 

withdrawn by the County and stricken from the summary judgment 

record, so this Court should not consider it, and FFRF questions 

whether it was proper for Defendants to ask the Court to do so. 

However, even if this Court were to consider that certification, 

it actually refutes the Churches’ argument that secular 

nonprofits also do not need to alter their stated purpose, 

stating that FFRF “would be eligible if it owned a qualifying 

historical building and it added historic preservation of that 

building as one of its purposes.” (899sca, emphasis added). 

CONCLUSION 

  Plaintiff David Steketee’s right to religious liberty is 

protected by the New Jersey No Aid Clause. That right is 
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violated by Morris County’s grant program. He is being taxed, an 

inherently coercive government action, and his tax dollars are 

used to repair houses of worship he does not belong to or want 

to support. This is, as Jefferson noted, “sinful and tyrannical” 

and this Court should stop it. The Church defendants have no 

right to receive taxpayer funds in order to repair a house of 

worship. The New Jersey Constitution prohibits this use in 

simple, straightforward terms, and in Locke v. Davey the U.S. 

Supreme Court upheld similar restrictions against Free Exercise 

challenges.  

 The religious liberty interest Steketee and FFRF seek to 

protect dates back to the American founding and is among our 

most sacred and hallowed rights. Over that long history, there 

has never been any indication that this fundamental protection 

does not apply if the government has a noble purpose. A stated 

purpose of historic preservation would not excuse Morris County 

from violating other fundamental rights — Free Speech or the 

right to bear arms, for example — and there is no reason to 

allow the County to ignore the No Aid Clause when it thinks it 

has a valid reason to do so. 

 For the reasons above, this Court should reverse the lower 

court’s judgment and remand the case with instructions to 

declare the challenged grants unconstitutional and to issue 
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