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INTRODUCTION

A few weeks ago, the Governor signed H.B. 71 into law. The law requires the display of the
Ten Commandments, subject to certain minimum requirements and officials’ discretion, in public
school classrooms. Five days later, Plaintiffs in this case—a number of parents on behalf of themselves
and their children—filed this lawsuit against various State officials and school boards. Plaintiffs allege
that they “object to, and will be harmed by, the religious displays mandated by H.B. 71.” ECF No. 1
(Compl.) at 17 (capitalization altered). Across more than 100 paragraphs of “Factual Allegations,”
however, the Complaint never mentions a single Defendant or a single H.B. 71 display. See id. 4 37—
155. For good reason: No Plaintiff or their child has seen an H.B. 71 display. In fact, no one knows
how any given school or official—including Defendants—will implement H.B. 71, what any given
H.B. 71 display will look like, or whether any given H.B. 71 display will pose a potential constitutional
issue. As a result, the most Plaintiffs can speculate is that, by “implementing H.B. 71,” the named
Defendants “wz//’ violate Plaintiffs’ constitutional rights. Id. 4 163, 170 (emphasis added).

That speculation requires dismissal for lack of subject matter jurisdiction. Firsz, the Fifth
Circuit has squarely held that any challenge to a “probable” display of the Ten Commandments “is
not ripe because there are no facts before [the court] to determine whether such a []display might
violate the Establishment Clause”—especially where “no decision has been made regarding any aspect
of the future display.” Szaley v. Harris County, 485 F.3d 305, 309 (5th Cir. 2007) (en banc). Just so here.

2 <

Second, the Fifth Circuit has squarely held that, “[ijn cases involving religious displays,” “we have
required an encounter with the offending item or action to confer standing.”” Barber v. Bryant, 860 F.3d
345, 353 (5th Cir. 2017). Because no Plaintiff or their child alleges an encounter with an H.B. 71
display, they lack Article III standing. And #hird, as to the State official Defendants covered by

sovereign immunity, the Fifth Circuit has squarely held that a plaintiff may sidestep that immunity

under the Ex parte Young doctrine only if (among other things) they identify an “ongoing violation of
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tederal law.” See NiGen Biotech, I.1..C. v. Paxton, 804 F.3d 389, 394 (5th Cir. 2015). By insisting that the
named Defendants “will” violate Plaintiffs’ constitutional rights, the Complaint admits that there is
no ongoing violation of federal law, and thus the claims against the State officials must be dismissed.
For these reasons, the Court should enter a brief dismissal order for lack of subject matter jurisdiction
without prejudice to Plaintiffs or others filing a future lawsuit that is not jurisdictionally barred.

If the Court nonetheless were inclined to reach the merits, dismissal would remain in order
because the Complaint fails to state a claim for relief. Plaintiffs’ claims in this case are facial attacks on
H.B. 71, which means that Plaintiffs must show that H.B. 71 cannot be constitutionally implemented
under any circumstances. That is an impossible burden, as numerous illustrations demonstrate
undisputedly constitutional implementation of H.B. 71. Plaintiffs claim that the Supreme Court’s
decision in Stone v. Graham, 449 U.S. 39 (1980), controls this case—but they omit that the Supreme
Court overruled the doctrinal basis for S#one. And in all events, S7one—as narrowed by the Supreme
Court itself—is easily distinguishable here. All this dooms Plaintiffs’ Establishment Clause claim, as
well as the Free Exercise Clause version of that claim.

Dismissal of the Complaint on any of the above grounds means the Court also should dismiss
Plaintiffs’ preliminary-injunction motion as moot. See, e.g., Beget v. United States, 276 F. Supp. 3d 576,
579 (E.D. La. 2017) (“Because the Court finds that the Government’s motion to dismiss should be
granted, the Court will deny as moot Plaintiff’s motion for partial preliminary injunction.”). In all
events, the Court should deny the preliminary-injunction motion because Plaintiffs are, at the least,
unlikely to succeed on the merits of their claims for all the reasons dismissal is warranted. Plaintiffs
also will suffer no harm from the absence of an injunction because Plaintiffs themselves do not yet
know how, if at all, they would be affected by a hypothetical H.B. 71 display. Finally, and in the

alternative, the State respectfully asks that the Court stay any injunction order pending appeal.
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To sum up: (I) The Court should dismiss the Complaint without prejudice for lack of subject
matter jurisdiction. (II) If the Court reaches the merits, it should dismiss the Complaint for failure to
state a claim for relief. (III) The Court should deny the preliminary-injunction motion either as moot
or on the merits. (IV) In the alternative, the Court should stay any injunction order pending appeal.

BACKGROUND

A. Over the past few decades, the Louisiana Legislature—and different Governors—have
enacted laws addressing the role of religion in American and world history. For example, Governor
Kathleen Blanco signed into law the “Religious History of America and of the State of Louisiana as
Background of American and Louisiana Law.” See 2006 La. Sess. Law Serv. Act 602 (S.B. 476). That
law came on the heels of the Supreme Court’s decision upholding a display of the Ten
Commandments in [an Orden v. Perry, 545 U.S. 677 (2005). Since then, Louisiana has permitted public
displays of the Ten Commandments in courthouses and other State and local buildings to
acknowledge the role of religion in our history and culture. La. R.S. § 25:1281 ¢7 seg. Such displays are
accompanied by contextualizing language. Id. § 25:1283.

Similarly, the Legislature and Governor John Bel Edwards enacted a law requiring all schools
to display the national motto “In God We Trust” in public school buildings. See 2018 La. Sess. Law
Serv. Act 410 (S.B. 224) (codified at La. R.S. § 17:262 (2018)). And last summer, Governor Edwards
signed into law a requirement to more prominently display the “In God We Trust” motto on a poster
“at least eleven inches by fourteen inches” in “large, easily readable font” in every public school
classroom. See 2023 La. Sess. Law Serv. Act 264 (H.B. 8) (codified at La. R.S. §§ 17:262 & 17:3351(O)).
Eight months later, on February 20, 2024, the Louisiana State Board of Elementary and Secondary
Education (BESE) updated the Louisiana Handbook for School Administrators to require each local
education agency to “have policies and procedures” to address the “display of the national motto in

each classroom in each school under its jurisdiction.” La. Admin. Code § 28:337(B)(41).
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B. During the 2024 session, the Legislature and Governor Jeff Landry enacted another such
law, H.B 71. As with the “In God We Trust” national motto, H.B. 71 requires schools to display the
Ten Commandments in “large, easily readable font” on “a poster or framed document that is at least
eleven inches by fourteen inches”—slightly larger than this page—where the Ten Commandments is
“the central focus.” La. R.S. § 17:2122(B)(1). The text of the Ten Commandments is “identical” to the
text found on the monument upheld in 1an Orden. 1d. § 17:2122(A)(6). The display itself must include
a specific context statement explaining the history of the Ten Commandments in American public
education. Id. § 17:2122(B)(3). Alongside the Ten Commandments, schools may also display other
notable documents such as the Mayflower Compact, the Declaration of Independence, and the
Northwest Ordinance. Id. § 17:2122(B)(4)(a). No school governing board is required to “spend its
funds to purchase displays,” which may be donated or funded exclusively by private donations. 1d.
§ 17:2122(B)(5). Beyond these provisions, H.B. 71 leaves “[tjhe nature of the display [to] be
determined by each governing authority.” Id. § 17:2122(B)(1).

The law requires schools to comply by January 1, 2025. Id. The law also requires BESE to
“adopt rules and regulations in accordance with the Administrative Procedure Act to ensure the
proper implementation of this Section.” Id. § 17:2122(B)(6)(a). Finally, it requires the Department of
Education to “identify appropriate [compliance| resources” that “are free of charge” and “list [them|]
on the department’s internet website.” Id. § 17:2122(B)(6)(b).

C. Plaintiffs—a group of Louisiana parents, on behalf of themselves and their minor children
enrolled in public schools—filed this lawsuit five days after the Governor signed H.B. 71. See Compl.
The named Defendants in this suit are Louisiana State Superintendent of Education Cade Brumley,
the members of BESE in their official capacities, and five parish school boards (East Baton Rouge,
Vernon, Livingston, St. Tammany, and Otleans). The Complaint asserts two claims for relief: a

violation of the First Amendment’s Establishment Clause (Count I) and a violation of the First
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Amendment’s Free Exercise Clause (Count II). Compl. at 38—41. Across both claims, Plaintiffs allege
that they “object to, and will be harmed by, the religious displays mandated by H.B. 71.” Id. at 17
(capitalization altered). They thus generally ask the Court to enjoin Superintendent Brumley, the BESE
members, the parish school boards, and several unnamed people and entities not before the Court
from (1) “adopting rules or regulations in accordance with, or otherwise enforcing,” H.B. 71,
(2) “requiring that the Ten Commandments be displayed in every public-school classroom,” and
(3) “displaying the Ten Commandments in any public-school classroom.” Id. at 41.

Two weeks later, Plaintiffs filed a preliminary-injunction motion. ECF Nos. 20 (PI Mot.), 20-1
(PI Mem.). That motion secks injunctive relief along the same lines, as well as “an order directing
Defendants Brumley and the members of [BESE] to provide a copy of any preliminary injunction
granted to all Louisiana public elementary, secondary, and charter schools, and all public post-
secondary education institutions.” PI Mot. at 3.

D. Absent from the Complaint—and critical for present purposes—is any allegation that a
Plaintiff or their child has seen any H.B. 71 display, especially one traceable to any named Defendant.
That is unsurprising given that Plaintiffs sued a matter of hours after the Governor signed H.B. 71,
weeks before Plaintiffs’ children would go to school and well before any Defendant could come up
with a plan for creating a H.B. 71 display.

Indeed, Defendants have thus far taken no steps to implement H.B. 71. BESE, for example,
has not even held a regular meeting since the Governor signed H.B. 71. Ex. B (Morris Decl.) § 8. And
even if BESE were to promulgate a rule, that process would take around half a year to complete. See
La. R.S. § 49.950 7 seq. Similarly, none of the Defendant school boards has taken steps to implement
the law. There are no H.B. 71 displays on their walls. See Ex. C (Smith Decl.) § 8; Ex. D (Hart Decl.)
9 8; Ex. E (Travis Decl.)  8; Ex. F (Link Decl.) § 8; They have not accepted donated funds or posters.

Ex.Cq9 Ex. DY9; Ex. E 19; Ex. F 99. They have not considered any potential displays. Ex. C
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910; Ex. D 4 10; Ex. Eq 10; Ex. FF § 10. In fact, the most they can represent as of today is that (a) they
will likely not post any “stand-alone copy of the Ten Commandments,” (b) they “will likely prioritize
the consideration of displays that preeminently celebrate [Louisiana, American, or world] history,” and
(c) they will “consider allowing different classrooms to post different versions of the display.” Ex. C
99 13-14; Ex. D 99 13-14; Ex. E 49 13-14; Ex. F Y 13-14.

With respect to the Department of Education, H.B. 71 requires the Department only to
identify and list free compliance resources—but the Department has not yet taken any such steps.
Ex. A (Townsend Decl.) § 9-10. The Department has reviewed a number of illustratives referenced
below and it “will likely consider some” of them “or variations of them.” Ex. A §12. But the
Department “will likely also consider other illustratives with different themes, content, formats,
layouts, graphics, typography, color schemes, sizes, styles, interactive elements, spacing, borders, and
headings.” Ex. A §13. And all Defendants almost certainly will consider stakeholder input from
parents, students, staff, and community members before deciding on a course of action. Ex. A 9 14.

As of today, no Defendant has published an H.B. 71 display (or a related rule) or has any
imminent plans to do so.

LEGAL STANDARDS

Dismissal for Lack of Jurisdiction. Rule 12(b)(1) permits a party to raise fatal jurisdictional
defects early. See Fed. R. Civ. P. 12(b)(1); see, e.g., In re FEM.A Trailer, 668 F.3d 281, 286 (5th Cir. 2012)
(quoting Homse Builders Ass'n of Miss., Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir. 1998)). And
when “a Rule 12(b)(1) motion is filed,” “the court first considers its jurisdiction.” Mclin v. Twenty-First
Jud. Dist., 79 F.4th 411, 415 (5th Cir. 2023). Ripeness, standing, and sovereign immunity are all
jurisdictional questions to be considered first when raised in a Rule 12(b)(1) motion. See Urb. Devs.
LILC v. City of Jackson, 468 F.3d 281, 292 (5th Cir. 20006) (ripeness); Liztle v. KPMG LLP, 575 F.3d 533,

540 (5th Cir. 2009) (standing); Kling ». Hebert, 60 F.4th 281, 284 (5th Cir. 2023) (sovereign immunity).
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Plaintiffs, as “the part[ies] asserting jurisdiction,” “constantly bear[] the burden of proof that
jurisdiction does in fact exist.”” Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001); see, e.g., United
States ex rel. Johnson v. Raytheon Co., 93 F.4th 776, 783 (5th Cir. 2024). On a factual attack under
Rule 12(b)(1), as here, “no presumptive truthfulness attaches to the [ ] allegations.” Williamson v. Tucker,
645 F.2d 404, 412—13 (5th Cir. May 1981).

Dismissal for Failure to State a Claim. Dismissal also is proper where a plaintiff fails “to
state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to
dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face.”” Hamilton v. Dallas County, 79 F.4th 494, 499 (5th Cir. 2023) (quoting
Asheroft v. Igbal, 556 U.S. 662, 678 (2009)). Plaintiffs’ “conclusory allegations, unwarranted factual
inferences, or legal conclusions” are “not accept|ed] as true”—only “well-pleaded facts” receive that
presumption. In re Great Lakes Dredge & Dock Co. 1.1.C, 624 F.3d 201, 210 (5th Cir. 2010) (internal
citations and quotations omitted). Once the complaint is stripped to its “well-pleaded facts,” those
alone “must make relief plausible, not merely possible.” Benfield v. Magee, 945 F.3d 333, 337 (5th Cir.
2019).

Preliminary Injunction. “A preliminary injunction is an extraordinary and drastic remedy; it
is never awarded as of right.” Munaf v. Geren, 553 U.S. 674, 689—90 (2008) (internal citations and
quotations omitted); see Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir.
1985) (calling it “the exception rather than the rule”). The preliminary-injunction elements are well-
treaded: “(1) a substantial likelthood of success on the merits; (2) a substantial threat of irreparable
harm if the injunction does not issue; (3) that the threatened injury outweighs any harm that will result
if the injunction is granted; and (4) that the grant of an injunction is in the public interest.” McRorey v.

Garland, 99 F.4th 831, 836 (5th Cir. 2024); see Roho, Inc. v. Marquis, 902 F.2d 356, 361 (5th Cir. 1990)

(failure to prove just one can be dispositive). Plaintiffs, as movants, must “clearly carr[y] the burden
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of persuasion with respect to all four factors.” Allied Marketing Group, Inc. v. CDL Marketing, Inc., 878
F.2d 806, 809 (5th Cir. 1989).

Stay Pending Appeal. Courts consider four factors in determining whether to grant a stay
pending appeal: “(1) whether the movant has made a showing of likelihood of success on the merits,
(2) whether the movant has made a showing of irreparable injury if the stay is not granted, (3) whether
the granting of the stay would substantially harm the other parties, and (4) whether the granting of the
stay would serve the public interest.” Ruzg v. Estelle, 650 F.2d 555, 565 (5th Cir. Unit A June 1981); see
Fed. R. App. P. 8(a)(1).

ARGUMENT

The Court need do no more than dismiss Plaintiffs” Complaint, without prejudice, for lack of
subject matter jurisdiction. The Complaint is directly foreclosed by Fifth Circuit precedent governing
ripeness, standing, and sovereign-immunity. Accordingly, the Court should issue a brief dismissal
otrder beginning and ending with subject matter jurisdiction. If the Court were inclined to reach the
merits, however, dismissal would remain warranted because Plaintiffs fail to state a claim for relief.

Dismissal of the Complaint would warrant summary denial of Plaintiffs’ preliminary-
injunction motion as moot. If the Court were inclined not to dismiss the lawsuit, however, the Court
should deny the preliminary-injunction motion because Plaintiffs are, at the least, unlikely to succeed
on the merits; they will not suffer irreparable harm; and the equities and the public interest cut in
Defendants’ favor. Alternatively, and for the same reasons, Defendants respectfully request that the
Court stay any injunction pending appeal.

I. The Court Should Dismiss Plaintiffs’ Claims under Rule 12(b)(1) for Lack of Subject
Matter Jurisdiction.

Fifth Circuit precedent requires the dismissal of Plaintiffs’ Complaint for lack of subject matter

jurisdiction. See, e.g., Choice Inc. of Tex. v. Greenstein, 691 F.3d 710, 714—15 (5th Cir. 2012) (“Article 111

of the United States Constitution provides that federal courts have the power to decide only actual

8
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cases or controversies.”). The most straightforward basis to do so is on ripeness grounds, although
the same considerations equally demonstrate the lack of Article III injury, traceability, and
redressability. Separately, Defendants Brumley and members of BESE are entitled to sovereign
immunity, which independently warrants dismissal of the claims against them. Whichever route the
Court chooses, its analysis should begin and end with the lack of subject matter jurisdiction.

A. Plaintiffs’ Claims Are Not Ripe.

The clearest dismissal ground is lack of ripeness. The ripeness doctrine’s “basic rationale is to
prevent the courts, through avoidance of premature adjudication, from entangling themselves in
abstract disagreements.” Id. at 715 (citation omitted). “[A] court must look at two factors to determine
ripeness: (1) ‘the fitness of the issues for judicial decision’ and (2) ‘the hardship to the parties of
withholding court consideration.” Braidwood Mgmt., Inc. v. EEOC, 70 F.4th 914, 930 (5th Cir. 2023).
The claims in this case are not fit for judicial decision. And in all events, dismissal on ripeness grounds
would pose no hardship on the parties.

1. Plaintiffs’ claims are not fit for judicial decision. “[A] claim is ‘fit for judicial decision’ if it
presents a pure question of law that needs no further factual development.” Id. But, “if a claim is
‘contingent [on] future events that may not occur as anticipated, or indeed may not occur at all,” the
claim is not ripe.” Id. Plaintiffs’ claims do not satisfy this standard, for reasons the Fifth Circuit has
explained on materially identical facts.

In Staley, the en banc Fifth Circuit confronted the question whether Establishment Clause
litigation over a Ten Commandments display that was, in fact, “no longer displayed” was moot. 485
F.3d at 308. The Fifth Circuit said yes and dismissed the case. In doing so, the court emphasized that
“the Supreme Court has made clear that ‘under the Establishment Clause detail is key.”” Id. The court
underscored that point by recounting “[tjhe importance of facts and context” in the Supreme Court’s

Ten Commandments cases. Id. The court thus concluded that the case was moot: “Out of sight,” the
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Ten Commandments display “no longer raises the potential Establishment Clause violations that
offended [the plaintiff].” Id. at 309.

Key here, the court further emphasized that “any dispute over a probable redisplay of the [Ten
Commandments| is not ripe because there are no facts before us to determine whether such a redisplay
might violate the Establishment Clause.” Id. (emphasis added). The problem, the court added, was
that “no decision has been made regarding any aspect of the future display of the [Ten
Commandments],” and “[i]n the absence of this evidence, we are unable to conduct the fact-intensive
and context-specific analysis required by [the Supreme Court|.” Id. As a result, “any claim that the
Establishment Clause may be violated” in the future “is not ripe for review.” Id.

That is Plaintiffs’ problem here. Because the Governor signed H.B. 71 into law only a few
weeks ago—and because schools need not comply until January 2025—Plaintiffs can challenge only
some unspecified display that they presume may violate their constitutional rights at some unspecified
future time. They do not allege that either they or their children have viewed an H.B. 71 display on a
classroom wall. Nor could they: Defendants have not taken any steps to carry out H.B. 71, and they
do not, in fact, know how they will comply with the statute. See supra 5-6. And so critical questions
are currently unanswered: What would any display viewed by Plaintiffs’ children actually look like?
Would that display place the Ten Commandments in a certain context, and if so, what context? Where
would the display be located in the classroom—Dby a teacher, on a side wall, on a back wall? How big
would the display be? What would be included as part of the display? Would the same display appear
in multiple classrooms, or would different classrooms have different versions? Will any particular
school actually receive donated posters that a school opts to use? And these critical questions are
compounded by the fact that there are countless ways a Defendant might comply with H.B. 71,

including, for example, the various illustrations referenced below. See infra Section 11.A.

10
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Applying Staley, Plaintiffs’ case is unquestionably not ripe. The “importan|t] ... facts and
context” essential to the First Amendment analysis are nowhere to be found because no Plaintiff has
yet seen an H.B. 71 display. Szaley, 485 F.3d at 308; see 17an Orden, 545 U.S. at 701 (Breyer, J.,
concurring) (emphasizing that “focusing on the text of the Commandments alone cannot conclusively
resolve [a] case”); infra Section II.A (illustrating the unsuitability of this case as a facial challenge).
Moreover, “no decision has been made regarding any aspect of [a] future display.” Szaley, 485 F.3d at
309. In fact, the facts here are even worse for Plaintiffs: Unlike in S7a/ey where the plaintiff at least had
previously seen the challenged display, Plaintiffs and their children do not allege that they have ever
seen an H.B. 71 display on their classroom walls. Accordingly, with “no facts before [this Court] to
determine whether such a [future] []display might violate the Establishment Clause,” this Court and
the parties are “unable to conduct the fact-intensive and context-specific analysis required by” the
Supreme Court. Id. The upshot here, as it was in S7aley, is that “any dispute over a probable []display
of the [Ten Commandments] is not ripe.” I4. Dismissal is thus in order.

2. Even if Plaintiffs could overcome the first ripeness factor, dismissal would remain in order
because they face no hardship from dismissal. See Choice Inc., 691 F.3d at 715 (“even where an issue

2

presents purely legal questions,” there must be a “hardship to the parties of withholding court
consideration” (citation omitted)). “The Supreme Court has found hardship to inhere in legal harms,
such as the harmful creation of legal rights or obligations; practical harms on the interests advanced
by the party seeking relief; and the harm of being forced to modify one’s behavior in order to avoid
future adverse consequences.” Id. (cleaned up).

None of these potential hardships would flow from dismissal here. H.B. 71 undisputedly does
not create any legal rights or obligations as to Plaintiffs. Nor is any Plaintiff or Plaintiff’s child currently

or imminently subject to any H.B. 71 display; indeed, Defendants themselves do not yet know how

they will comply with H.B. 71. Nor is there any practical impediment to Plaintiffs filing suit if and

11
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when their children actually view an H.B. 71 display that they believe violates their constitutional
rights. Accordingly, even on the hardship prong, dismissal remains warranted without prejudice to a
filing by a future plaintiff, in a future case, with a future H.B. 71 display in hand.

B. Plaintiffs Lack Article III Injury, Traceability, and Redressability.

The same considerations tee up Plaintiffs’ lack of Article III standing. Plaintiffs “bear[] the
burden of establishing standing as of the time [they] brought th[e] lawsuit and maintaining it
thereafter.” Carney v. Adams, 592 U.S. 53, 59 (2020). Thus, as of June 24 (the date of the Complaint),
each Plaintiff “must show that [they] [have] suffered, or will suffer, an injury that is ‘concrete,
particularized, and actual or imminent; fairly traceable to the challenged action; and redressable by a
tavorable ruling.”” Murthy v. Missonri, 144 S. Ct. 1972, 1986 (2024). Plaintiffs, however, do not satisty
any of these three requirements.

1. They fail at the first step: a concrete, particularized, actual or imminent injury-in-fact. By the
Complaint’s filing on June 24—and by the Complaint’s own telling, Compl. § 37—all that had
happened was the Legislature had passed H.B. 71, and the Governor had signed it on June 19.
Plaintiffs do not allege that they or their children have ever seen an H.B. 71 display. As explained
below, see infra Section 11, this means that Plaintiffs’ claims in this case can only be facial attacks on
H.B. 71, as opposed to as-applied challenges involving specific H.B. 71 displays. That is important for

[1X3

standing purposes because “‘plaintiffs must demonstrate standing for each claim that they press’
against each defendant, ‘and for each form of relief that they seek.”” Murthy, 144 S. Ct. at 1988. Here,
Plaintiffs fail to identify any Article IIT injury regardless of how their claims are construed.

First, despite their facial attack, Plaintiffs notably do not base their claims on alleged harm
solely from the face of H.B. 71—i.e., the statutory text—itself. See, e.g.,, Compl. 9 83, 91, 101, 108,
115,125,131, 140, 147 (alleging instead that Plaintiffs are offended by H.B. 71 “becanuse the overtly religions

displays mandated by the law will” violate their constitutional rights (emphasis added)). Rightly so: The

12
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Fifth Circuit has foreclosed any such theory in Establishment Clause cases. Specifically, “[t]he
religious-display cases do not provide a basis for standing to challenge the endorsement of beliefs that
exist only in the text of a statute.” Barber, 860 F.3d at 354. Indeed, “[a]llowing standing on that basis
would be indistinguishable from allowing standing based on a ‘generalized interest of all citizens in’
the government’s complying with the Establishment Clause without an injury-in-fact,” which is itself
foreclosed by the Supreme Court. Id. (quoting [alley Forge Christian Coll. v. Ams. United for Separation of
Church & State, Inc., 454 U.S. 464, 483 (1982)). Since Plaintiffs’ claims are facial attacks on H.B. 71,
therefore, they have no standing under Barber—and that effectively ends the standing analysis since
Plaintiffs have no standing “for [the] claim[s] that they press.” Murthy, 144 S. Ct. at 1988.

Second, and in all events, Plaintiffs’ theory of harm (as of the June 24 Complaint date) is that
they “will” be “offended by” some unspecified future H.B. 71 display that violates their constitutional
rights. See, e.g., Compl. 9 83, 91, 101, 108, 115, 125, 131, 140, 147. That theory invokes so-called
“offended observer standing”'—but Plaintiffs do not even have offended observer standing. As the
en banc Fifth Circuit has held, “[t|he question” for offended observer standing is whether the plaintiffs
“were exposed to, and may thus claim to have been injured by, [the challenged action].” Doe ».
Tangipahoa Par. Sch. Bd., 494 F.3d 494, 497 (5th Cir. 2007) (en banc). Indeed, “[i]n cases involving
religious displays,” the Fifth Circuit “require[s|] an encounter with the offending item or action to
confer standing.” Barber, 860 F.3d at 353. This makes sense: To be an offended observer, one must have
observed something. And that requirement “represent[s| the outer limit[] of where we can find these

otherwise elusive Establishment Clause injuries.” Id.

I Because the doctrinal basis for offended observer standing has now been overruled by the Supreme Court, Kennedy v
Bremerton Sch. Dist., 597 U.S. 507, 534-35 (2022) (overruling Lemon v. Kurtzman, 403 U.S. 602 (1971), Defendants preserve
for appellate review the threshold question whether offended observer standing itself remains a viable doctrine. See, e.g.,
Am. Legion v. Am. Humanist Ass’n, 588 U.S. 29, 79 (2019) (Gorsuch, J., concurring); City of Ocala v. Rojas, 143 S. Ct. 764
(2023) (Gorsuch, J., respecting the denial of certiorari).

13
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Here, however, Plaintiffs do not allege that they or their children “were exposed to” or had
“an encounter with” an H.B. 71 display that allegedly violates their constitutional rights. In fact, the
Complaint’s repeated use of the auxiliary verb “will’—eg, Plaintiffs’ children “will be
unconstitutionally coerced,” Compl. § 160—admits that no such exposure or encounter has occurred.
Again, that is not surprising given that the Governor’s June 19 signature on H.B. 71 was hardly dry
when Plaintiffs filed this lawsuit on June 24. And that is fatal under Doe and Barber. See Doe, 494 F.3d
at 497-99 (ordering dismissal for lack of standing because there was no evidence that the plaintiffs
were exposed to the challenged prayers at school board meetings); Barber, 860 F.3d at 354 (ordering
dismissal for lack of standing in challenge to statute because the plaintiffs “cannot confront statutory
text”).

This deficiency, moreover, leads to at least two other independently fatal injury-in-fact
problems. Orne, the Complaint does not carry Plaintiffs’ burden to establish a “concrete, particularized,
and actual or imminent’ injury. Murthy, 144 S. Ct. at 1986 (emphasis added). The reason the Complaint
generally claims “the displays will violate our rights™ is that Plaintiffs cannot speak in specifics, because
they have never seen an H.B. 71 display and thus do not know how (if at all) their rights might be
violated. Indeed, as several illustrations below suggest, it is easy to see that no Plaintiff or their child
will likely ever experience harm, much less a violation of his or her rights. But for present purposes,
Plaintiffs’ inability to identify a concrete, particularized, and imminent injury from an H.B. 71 display
is independently fatal. See Doe, 494 F.3d at 499 (“Without the requisite specifics, this court would be
speculating upon the facts. This is something we cannot do ....”). Two, Plaintiffs’ theory of harm boils
down to a claim that they will be offended by any H.B. 71 display, in any form, in any location, at any
time. But that is just a theory of alleged harm from H.B. 71’s “alleged endorsement of specific
beliefs”—and it is foreclosed by Barber's specific distinction between (a) standing for attacks on a

statute or policy and (b) standing for attacks on a religious display. See 860 F.3d at 354 (“The religious-

14
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display cases do not provide a basis for standing to challenge the endorsement of beliefs that exist
only in the text of a statute.”); see also FD.A v. All. for Hippocratic Med., 602 U.S. 367, 381 (2024)
(“|Clitizens [may not] sue merely because their legal objection is accompanied by a strong moral,
ideological, ot policy objection to a government action.”).”

In sum, however the Court construes Plaintiffs’ alleged harm, Plaintiffs allege no cognizable
injury-in-fact.

2. Plaintiffs’ failure to allege an injury-in-fact means that Plaintiffs also have failed to show
“any concrete link between their injuries and the [D]efendants’ conduct.” Murthy, 144 S. Ct. at 1997
see FDA, 602 U.S. at 383 (plaintiffs must show a “line of causation between the illegal conduct and
injury” (quoting Allen v. Wright, 468 U.S. 737, 752 (1984)). That link “must not be too speculative or
too attenuated.” Id. (citing Clapper v. Ammesty Int’l USA, 568 U.S. 398, 410 (2013)). That determination
is often “heavily fact-dependent.” Id. at 384.

Here, too, the mismatch between Plaintiffs’ facial attack on H.B. 71 and their speculative
injuries from hypothetical future H.B. 71 displays distorts the Article III analysis. Although Plaintiffs
ultimately attack H.B. 71 itself, they correctly do not suggest that Defendants—schools boards and
State officials uninvolved in the passage of legislation—somehow “caused” H.B. 71. Instead, they shift
to alleged harms from unspecified future H.B. 71 displays. But the Complaint does not link those
alleged harms to Defendants. Indeed, one of the most striking aspects of the Complaint is that its over
100 paragraphs of “Factual Allegations” never mention a single Defendant. See Compl. 9 37-155. In
fact, all but two paragraphs in Counts I and II likewise fail to mention a single Defendant. Id. §9 156—

70. Again, all this is unsurprising because no Defendant took any compliance steps in the four days

2 All the above defects likewise dispose of the Complaint’s suggestions that the Plaintiff parents suffer harm in their own
right from H.B. 71’s alleged interference with their children’s upbringings. E.g., Compl. 9 120, 140. That “one-step-
removed” harm theory, Murthy, 144 S. Ct. at 1986, depends on cognizable harm to the children themselves, which, as
demonstrated here, does not exist. Accordingly, the Plaintiff parents have no freestanding theory of harm that survives
these basic defects.

15
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between the Governor’s signature on H.B. 71 and the filing of this lawsuit. And that remains true
today as no Defendant yet knows how it will comply with H.B. 71. See supra 5-6 (collecting
declarations).

The most Plaintiffs offer to link any Defendant to their alleged harms from actual (but as of
yet unknown) H.B. 71 displays is the following allegation: “By implementing H.B. 71, Defendants ...
will unavoidably violate Plaintiffs’ rights.” Compl. § 163; 7d. 170 (same). Setting aside the merits of
that claim, see /nfra Section 11, for standing purposes this allegation commits the exact error identified
in Murthy: It “treat[s] the defendants[ and] plaintiffs ... as a unified whole,” even though the Supreme
Court’s “decisions make clear that ‘standing is not dispensed in gross.””” 144 S. Ct. at 1988; see also id.
(“That is, ‘plaintiffs must demonstrate standing for each claim that they press’ against each defendant,

25>

‘and for each form of relief that they seek.””). More fundamentally, Plaintiffs cannot actually draw that
link between any particular Plaintiff and any particular Defendant because, again, the Complaint
alleges no ongoing or intended conduct by any Defendant. Plaintiffs’ allegation that Defendants “will
unavoidably violate [their] rights,” Compl. § 163, therefore, “is too speculative or otherwise too
attenuated to establish standing.” FD.A, 602 U.S. at 390. It is also simply wrong—as the illustrations
below show, see infra Section 11.A, Defendants can easily avoid violating Plaintiffs’ rights.

3. So, too, for redressability. See id. at 380 (“The second and third standing requirements—
causation and redressability—are often ‘flip sides of the same coin.””). “Article I1I grants federal courts
the power to redress harms that defendants cause plaintiffs, not a freewheeling power to hold
defendants accountable for legal infractions.” TransUnion I.LLC v. Ramirez, 594 U.S. 413, 427 (2021)
(quoting Casillas v. Madison Ave. Assocs., Inc., 926 F.3d 329, 332 (7th Cir. 2019)). When a defendant has

not harmed the plaintiff, “there is no injury for a federal court to redress.” Casillas, 926 F.3d at 332.

And that is the case here. The Complaint fails to allege an Article III injury-in-fact, let alone an injury

16
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traceable to a particular Defendant. Accordingly, “there is no injury for [this| federal court to redress.”
Id.

4. One final note bears mentioning. In their pleadings and briefing, Plaintiffs have attempted
to shroud their case in Stone v. Graham. That strategy is misplaced on the merits for reasons expressed
below. See infra Section 11. But, if Plaintiffs were inclined to argue that Stone likewise permits them to
bypass the ripeness and standing problems identified above, the en banc Fifth Circuit has squarely
foreclosed that argument. In Doe, the dissent argued that “lower courts can infer standing from the
Supreme Court’s decision in similar Establishment Clause cases where the issue was not ruled on by
the Court.” 494 F.3d at 498. “This proposition is incorrect,” the en banc majority said. Id. That is
because, “[g]oing back to Chief Justice Marshall, the [Supreme] Court has consistently held that it ‘is
not bound by a prior exercise of jurisdiction in a case where [jurisdiction] was not question and it was
passed sub silentio.””” Id. (collecting cases). And indeed, the Supreme Court itself has long emphasized
that such “drive-by jurisdictional rulings”—i.e., where justiciability is “assumed without discussion by
the Court”—*have no precedential effect.” Szee/ Co. v. Citizens for a Better Env’t, 523 U.S. 83, 91 (1998).
Stone, of course, contains no discussion of justiciability and thus does not save Plaintiffs’ Complaint
from dismissal for lack of subject matter jurisdiction.

C. Defendants Brumley and Members of BESE Are Entitled to Sovereign Immunity.

1. Finally, the claims against Defendants Brumley and BESE members must be dismissed
because they are entitled to sovereign immunity. “In most cases, Eleventh Amendment sovereign
immunity bars private suits against nonconsenting states in federal court.” City of Austin v. Paxton, 943
F.3d 993, 997 (5th Cir. 2019) (noting also that sovereign immunity presents a jurisdictional
determination). That bar extends to “suits against state officials or agencies that are effectively suits
against a state,” including official-capacity claims. I4. Thus, “unless the state has waived sovereign

immunity or Congress has expressly abrogated it, the Eleventh Amendment bars the suit.” Id.
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Sovereign immunity bars this suit against Defendant Brumley and BESE members. Each such
Defendant is a State official sued only in his or her “official capacity.” Compl. Y 22 (Brumley), 26
(BESE members). Accordingly, the claims against these Defendants “are effectively suits against a
state,” which are barred under the Eleventh Amendment. City of Austin, 943 F.3d at 997.

2. Plaintiffs could avoid that bar only by invoking the Ex parte Young equitable exception,
which “permits plaintiffs to sue a state officer in his official capacity for an injunction to stop ongoing
violations of federal law.” Texas All. for Retired Americans v. Scott, 28 F.4th 669, 671 (5th Cir. 2022). But
they cannot satisfy that exception for at least two independent reasons.

First, for all the reasons explained above, Plaintiffs do not allege an “ongoing violation[] of
federal law,” id—and that is fatal. See NiGen Biotech, 804 F.3d at 394 (“It is true that a complaint must
allege that the defendant /s vio/ating tederal law ....” (emphasis in original)). Indeed, Plaintiffs’ repeated
claim that Defendants “wi/ unavoidably violate Plaintiffs’ rights,” Compl. 163, 170 (emphasis
added), effectively admits that there is no ongoing violation of federal law right now. That independently
forecloses any invocation of Ex parte Young here. See NiGen Biotech, 804 F.3d at 394 n.5 (distinguishing
the “similar but not identical” Article III standing requirement that a plaintiff show “ongoing harm or
a threat of imminent harm” (emphasis added)).

Second, Plaintiffs do not allege that Defendant Brumley or the Defendant BESE members have
the requisite authority to enforce H.B. 71. To invoke Ex parte Young, a plaintiff must allege that “[t|he
officer sued [has] ‘some connection with the enforcement of the [challenged] act.”” Scors, 28 F.4th at
672. Although the Fifth Circuit’s conception of “[hJow much of a ‘connection’ has been hard to pin

2 <<

down,” “some guideposts have emerged”: (1) “an official must have more than ‘the general duty to

see that the laws of the state are implemented’”; (2) “the official must have ‘the particular duty to
395,

enforce the statute in question and a demonstrated willingness to exercise that duty’”; and

(3) “enforcement means compulsion or constraint.” Id. As to the last requirement, “[i]f the official
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does not compel or constrain anyone to obey the challenged law, enjoining that official could not stop
any ongoing constitutional violation.” Id. The Complaint fails under each of these guideposts.

Beginning with Defendant Brumley, the Complaint emphasizes that he is the State
Superintendent of Education, is responsible for overseeing the Department of Education and BESE,
and is “responsible for the implementation of all state laws that fall under the jurisdiction of [BESE],
which includes H.B. 71.” Compl. 4 19-21. But these are just allegations that Defendant Brumley has
a “general duty to see that the laws of the state are implemented,” which is insufficient in the Fifth
Circuit. Scotz, 28 F.4th at 672. In addition, Plaintiffs notably do not allege that Defendant Brumley has
a “particular duty to enforce [H.B. 71]” through “compulsion or constraint,” 7., nor could they: H.B.
71 simply requires the Department of Education to “identify,” and “list,” “free [compliance] resources
on the department’s internet website.” La. R.S. § 17:2122(B)(6)(b). Compulsion and constraint that is
not, which means Defendant Brumley “is not a proper defendant under Ex parte Young”’ and the claims
against him must be dismissed. Scoz#, 28 F.4th at 672.

So, too, with Defendant BESE members. The Complaint emphasizes BESE’s “responsibility]
for the oversight and governance of all public elementary and secondary schools in Louisiana.” Compl.
9 24. But again, such allegations of a “general duty to see that the laws of the state are implemented”
are insufficient. Scors, 28 F.4th at 672. The Complaint also alleges that, “[ijn H.B. 71, the Louisiana
State Legislature has given LSBESE the authority to adopt rules and regulations to ensure the
implementation of the Act.” Compl. ] 25. But that allegation does not help Plaintiffs. For one thing,
they do not (and cannot) challenge any such BESE rule or regulation, and that BESE “might in the
future promulgate” a rule is insufficient for Ex parte Young purposes. Whole Woman’s Health v. Jackson,
595 U.S. 30, 44 (2021). For another thing, Plaintiffs do not allege that any BESE regulation would
require implementation of H.B. 71 through “compulsion or constraint.” Scozz, 28 F.4th at 672. In fact,

BESE’s regulation regarding implementation of the “In God We Trust” motto simply tells schools to
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develop “policies and procedures that address ... display of the national motto in each classroom in
each school under its jurisdiction in accordance with R.S. 17:262.”” La. Admin. Code § 28:337(B)(41).
That is a far cry from ordinary examples of compulsion and constraint such as “prohibiting payment
of claims under [an] abortion statute,” “rate-setting,” “sending letters threatening formal
enforcement,” or a “threat of criminal prosecution.” City of Austin, 943 F.3d at 1001-02 (collecting
cases). And that only underscores that Ex parte Young does not save Plaintiffs’ claims against the BESE

members.

The Court lacks jurisdiction. As the Fifth Circuit has noted when identifying the same problem
in other cases, “a future plaintiff” may well be able to overcome these jurisdictional obstacles, “but
the federal courts must withhold judgment unless and until that plaintiff comes forward.” Barber, 860
F.3d at 358. And indeed, given the high-profile nature of H.B. 71, “it is not hard to conceive that a
more concrete controversy may arise in the future,” ze., when an H.B. 71 display actually appears on
a classroom wall. Doe, 494 F.3d at 499. For now, however, dismissal is warranted, as in Barber, Staley,
and Doe. It “poses [no] inconvenience for the parties,” and “it spares this court from issuing a largely
hypothetically-based ruling on issues of broad importance ....” Id. The Court should dismiss for lack
of jurisdiction and proceed no further.

IT. The Court Should Dismiss Plaintiffs’ Claims under Rule 12(b)(6) for Failure to State a
Claim for Relief.

If the Court proceeds to the merits, however, dismissal remains warranted because Plaintiffs
have failed to state a claim for relief under either the Establishment Clause (Count I) or Free Exercise

Clause (Count II).
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A. Plaintiffs’ Establishment Clause Claim Fails (Count I).

1. Plaintiffs cannot show that there is no set of circumstances under which H.B.
71 may be constitutionally implemented.

Beginning with Plaintiffs” Establishment Clause claim, the first critical step is to identify the
nature of the claim: It is a facial attack on H.B. 71—that is, an attack on the statute itself rather than
a particular application of H.B. 71. See Croft v. Perry, 624 F.3d 157, 164 (5th Cir. 2010) (“Because a
distinction exists between facial and as-applied Establishment Clause challenges, we must consider
where the plaintiffs’ claims belong.”). In fact, this can on/y be a facial attack on H.B. 71 since the
Complaint does not, and could not, challenge any particular display implementing H.B. 71. And the
scope of requested relief—u.e., a declaration that H.B. 71 itself is unconstitutional and an injunction
against its implementation—confirms as much. Compare Compl. at 41, with Croff, 624 F.3d 157 (“Our
conclusion that the challenges are facial attacks is confirmed by the relief sought by the plaintiffs: that
the pledge be invalidated in its entirety ....”).

“[T)hat matters” because “facial challenges are disfavored.” Moody v. NetChoice, L.I.C, 144 S. Ct.
2383, 2408—09 (2024). All nine Justices recently emphasized this point. See zd. at 2409 (Barrett, J.,
concurring) (emphasizing “the dangers of bringing a facial challenge”); 77 at 2411 (Jackson, J.,
concurring in part and concurring in the judgment) (“[A]s all Members of the Court acknowledge,
plaintiffs bringing a facial challenge must clear a high bar.”); zd. at 2428 (Alito, J., concurring in the
judgment) (“Such challenges are strongly disfavored.”). A plaintiff’s choice “to litigate [his] case[] as

295

[a] facial ‘challenge’” thus “comes at a cost” because the Supreme Court “has ... made facial challenges
hard to win.” Id. at 2397 (maj. op.).

That difficulty is key here. To “successfully mount a facial challenge” under Fifth Circuit
precedent, Plaintiffs must plausibly allege “that there is no set of circumstances under which [the

implementation of H.B. 71] is constitutional.” Croft, 624 F.3d at 164. Put otherwise, Plaintiffs must

“show [H.B. 71] to be unconstitutional in every application.” Id. As discussed below, that standard is
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fatal to Plaintiffs’ claims because there are countless ways a school may constitutionally implement
H.B. 71—in fact, so many that, even if the high bar were lowered, Plaintiffs’ Complaint still does not
meet it.

2. H.B. 71 is constitutional because it plainly may be implemented in countless
ways that do not implicate Kennedy’s “hallmarks of religious establishments.”

a. Although Plaintiffs’ Complaint never mentions the decision, the Supreme Court recently
established the proper framework for an Establishment Clause analysis. Specifically, courts must
interpret “the Establishment Clause ... by ‘reference to historical practices and understandings.””
Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 535 (2022) (quoting Town of Greece v. Galloway, 572 U.S. 565,
576 (2014)). And the Court specifically directs courts to look at the “hallmarks of religious
establishments the framers sought to prohibit when they adopted the First Amendment.” Id. at 537 &
n.5 (citing Shurtleff v. Boston, 596 U.S. 243, 285-86 (2022) (Gorsuch, J., concurring) (collecting the
hallmarks)). There are six:

1. “[Tlhe government exerted control over the doctrine and personnel of the
established church.”

2. “[T]he government mandated attendance in the established church and punished
people for failing to participate.”

3. “[Tlhe government punished dissenting churches and individuals for their
religious exercise.”

4. “[T]he government restricted political participation by dissenters.”

5. “[T]he government provided financial support for the established church, often in
a way that preferred the established denomination over other churches.”

6. “[TThe government used the established church to carry out certain civil functions,
often by giving the established church a monopoly over a specific function.”

Shurtleff, 596 U.S. at 286 (Gorsuch, J., concurring). Among those hallmarks, most “reflect forms of
‘coerclion]” regarding ‘religion or its exercise.”” Id. As the Supreme Court has noted, “[g]lovernment

‘may not coerce anyone to attend church,” nor may it force citizens to engage in ‘a formal religious
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exercise.”” Kennedy, 597 U.S. at 537 (citations omitted); see also id. (“[n]o doubt ... coercion along these
lines was among the foremost hallmarks”). At the same time, however, the Establishment Clause does
not “compel the government to purge from the public sphere anything an objective observer could
reasonably infer endorses or partakes of the religious.” Id. at 535 (cleaned up).

Therefore, Plaintiffs’ burden here is to plausibly allege that every potential display implementing
H.B. 71 will violate the Establishment Clause because it falls within one of these historical hallmarks
of religious establishments. See Croft, 624 F.3d at 164.” They have not done so, and cannot do so.

b. Plaintiffs’ problem begins with the scope of H.B. 71. See Moody, 144 S. Ct. at 2398 (“The
first step in the proper facial analysis is to assess the state laws’ scope.”). By its own terms, H.B. 71
sets only a floor—*“a minimum requirement”—for an H.B. 71 display, otherwise leaving “[t]he nature
of the display [to] be determined by each governing authority.” See La. R.S. § 17:2122(B)(1), (C)(1).
That means the universe of potential H.B. 71 displays is infinite. A few illustrations bear this out.

For example, a school, teacher, or civic non-profit looking to donate displays could simply
have a poster that explains the historical role that the Ten Commandments have played in American

history, both in education and in law:

3 Plaintiffs suggest (e.g., PI Mot. at 9) that Defendants bear this burden. That is incorrect. See, e.g., Firewalker-Fields v. 1ee, 58
F.4th 104, 122 & n.7 (4th Cir. 2023) (“Kennedy) makes clear that, under the Establishment Clause, historical analysis is ‘the
rule rather than some exception.” So, in Establishment Clause cases, the plaintiff has the burden of proving a set of facts
that would have historically been understood as an establishment of religion.” (citations omitted)).
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AMERICAN PUBLIC EDUCATION:
A HISTORICAL PERSPECTIVE

The Histary of the Ten Cammandments in
Amaan PUBSE Edugstion: The Tan
Gommandments were s prominer part of
Ronerican public edusstion for almost three

American bextioah and was the cquivalent of
a first grade reader. The New England Frimer
ik AL i) PSS Bel0als INFagha e
United States for mors than oas hundeed fifly

cantalned more than forty quastians aboat
the Tea Cammandments,

The Ten Commandments wors alse ncluded
I pubiic senac textaoaks pubiished by
weduesston Williar MeGuffey, 5 note university
president and professor. & version af s
famous MoGattuy Ruadars was writtsn In tha
=arly 1800 srxd became one of the most
‘ooaular textinoke in the hitory of American
education, sclling more than ane hundred
willian Gopla. Copias af tha WeGUTay
Reaiers are siill availeble toay.

“Me Ten Gammandments atso appearcd In
fmxibooks puislishad by Nosh Wettar in
which weee wiely used in American public
‘schocts along with Amrica's first
compeencnstue dictionary that Weaster alsa
publichiod. s tastbosk, Tha American
Spelling Book, cantained the Ten
Commandmants and 5okl mors than ans
et nilion copies 1o wn by public
schao shisdren all across the nation and was
st available for use in American public
schoal in the year 1075.

THE TEN COMMANDMENTS

TAMTHE LORDTHY Gon.
TILOUSIALY LAV E X0 O ILER GO
BETORE NT,

THOU SIALT SOT MAKE TO THYSTLT

THOL SHALT MOTTARE THE NAME 0F
THE LORD TIBY GOD IS VAIN,
RFEMERR THE SARRATH DAY, 0 KEED
1 HOLY.
EIONOE THY FATHER AND THY MOTHER,
VT LIV DAYS MAY BE LONG LPON THL

AN W Lonn Tin Gon.

VETH THER.
TUOL SLALT NOT KILL.

THENT SIALT XOT GOMMIT ATLTTRY,
THO SHALT NOT §TFAL,

THOU SHALT SOT REAR FALSEWITRESS.
AGAINST LY NEIGIOU,

IOV STIALT SOT COVET THY.
NEIGHBOR'S HOUSE, TROU SHALT NOT
COVET THY NEWGHROR'S WIFE, SOR 118
MLANSEEVANT. NOK HIS MAIDSERVANT.
NOR TS CATTLL NOT ANVITHNG THAT

T8 THY NFIGHROS.

Hlustration 1*

OAH WILLLAM
WEBSTER MCGUFFEY

RELIGION'S ROLE IN

AMERICAN LEGAL HISTORY

oty

* For reading ease, full-page copies of the illustrations are attached as exhibits to the declaration of Ashley Townsend. See

Ex. A-1.

TIE TEN COMMANDMENTS

1AM
THOU SHALT HAVE NO OTHER GOUS

LOI TRy Gon,

HYSELE

THOU SHALT
TILE LOKD THY GOD L VAN,
HEMLMBLE TUL SABBATI DAY, 10 KELP

LY.

HICNGHR LHY FATHER AN THY MOTHER,
TILALLILY DAY SLAY BE LONG LPON 11
LAND WIHEN THE LORE 110 GOD
GIVETIE TIILL.
THOUSTIALT NOT RILL,

THG STEALT SOT COMMIT ADTLTERY,
TLHOU SHALT N0 STEAL
TIHOT SILALT NOT BEAT FALSE WITESS
AGATNST TITV XEIGHBOT.

THOE SHATE KOT € ONTT TIN
NEICETROTS HOUST THOU SIHALT XT.
COVET TUY NEIGHEOR'S WIFE, NOR 115

CANT. NOM TS MAISERVANT,
NOR IS £ ATTLE, NOR aNYTTHING THAT
TS THY SRR,

lustration 2
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An elementary school or teacher might use the Commandments as an illustration of rules

before laying out the class rules:

Statements About How
You Should Behave

What Is A Famous Example of Rules?

The Ten Commandments
IAK tne LOAD thy God,
Ihou ERalL heve ac other gods befors e,

Thow ahelt not neke to thyself any graven imagss.
Thou shalt not take the Bame of the Lord thy God invein.
Bemexber Lhe Sabbath day, Lo keep it haly.

Honer thy fether and thy nothery that thy days nay te
15mE apen the lang waich the Lord thy God givesh than.

. nenservant, ner his nadd

saything thet is thy neighbor's,

€ What Are Qur Class Rules? »

Our Class Rules
Be Eind
Wiork Hard and Do Your Best
Listen Carefully and Follow Directions
Be Hespectful and Polite

Keep Your Hands and Feet to Yourself

Wait Your Turn
Raise Tour Hand Before Asking a Question

Arrive on Time

Treat Classroom Materials with Care

lustration 3

Or a school, teacher, or civic non-profit looking to donate displays might draw inspiration
from the Supreme Court’s own description of its building, see, e.g., I7an Orden, 545 U.S. at 688 (plurality

op.), and develop a poster describing Moses’s place at the Court:

25



Case 3:24-cv-00517-JWD-SDJ  Document 40-1 08/05/24 Page 35 of 60

THE LAWGIVERS

Varions lisgivers. inchuding Rlackstone, Voses. and Macshall, look sver the Suprene Courtay
Lo about its duify business. They are represenied Lirough Uie west and cust wall fricacs.

WILLIAM BIOSES JOIN

BLACKSTONE MARSHALL
THE TEN COMVANDYENTS
1AM THE LOD THY GO,

COMMENTARIES
THOU SHALT BEAVE N0 OTHER GODS BEFOREME.
Lo T AL S 1B A% GRAVES SIS

LS SRS THEU ALY N T Lo EMPHATICALLY
ENGLAND bl E THE PROVINGE
AND DUTY O

T1LE JUDIGIAL

DEPARTMENT
T SAY WHAT
THE LAW [8.”

THOU ST
NORHIS HAS
SO 18

lustration 4

Similarly, a school, teacher, or civic non-profit looking to donate displays might draw
inspiration from the incredible architecture and artwork in the U.S. House of Representatives’

chamber, adding that one of Louisiana’s own congressmen serves as Speaker and looks directly at

Moses when presiding from the dais:

THE HOUSE OF REPRESENTATIVES

w
dver, Moses. 1 Eaet, the Aechiteet of the Capi hasiacs that the 22 ather lawgivers

Iy at yet anal p
ands e Rall-Tace veliel of VMascs in he eenter of the north wall.”

MOSES SPEAKER
TIHE LAWGIVER e m—— MIKE JOIINSON

LAM THE LOILTHY Gom.

THOU SHALT HAVE N0 OTHER (08 BEFORE ME
THOT SHALT SOT MAKE T0 THYSELE ANY GRAVEY.

e e
= G it
> Wi e

lustration 5
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Along the same lines, a school, teacher, or civic non-profit looking to donate displays may

turn to Charlton Heston’s historic portrayal of Moses in The Ten Commandments and one of the clever

songs from Lin-Manuel Miranda’s Hawzilton for their fine art classrooms:

N (UEY)
5 COMMANDMENTS

1723330, & o

| ARTRaL N P

| . 1]
W

e A

Ax44yT
THeRLq A

THE TEN COMMANDMENTS

1AM THE LORD THY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORE ME.
THOU SHALT NOT MAKE TO THYSELF ANY GRAVEN IMAGES.

THOU SHALT NOT TAKE THE NAME OF THE LORD THY GOD IN YAIN.

REMEMBER THE SABBATH DAY, TO KEEP IT HOLY.

HONOR THY FATHER AND THY MOTHER, THAT THY DAYS MAY BE
LONG UPON THE LAND WHICH THE LORD THY GOD GIVETH THEE.
THOU SHALT NOT KILL.

THOU SHALT NOT COMMIT ADULTERY.

THOU SHALT NOT STEAL.

THOU SHALT NOT BEAR FALSE WITHESS AGAINST THY NEIGHBOR.

THOU SHALT NOT COVET THY NEIGHBOR'S HOUSE. THOU SHALT
HOT COVET THY 'S WIFE, NOR HIS HOR
HIS MAIDSERVANT, NOR HIS CATTLE, NOR ANYTHING THAT IS THY
MNEIGHBOR'S.

THE TEN DUEL COMMANDMENTS

1.DEMAND SATISFACTION

2.GRAB A FRIEND, THAT'S YOUR SEGOND

3 NEGOTIATE A PEAGE OR TIME AND PLAGE

4.GET SOME PISTOLS AND A DOCTOR

5.DUEL BEFORE THE SUN IS IN THE SKY; PICK

A PLACE WHERE IT'S HIGH AND DRY

6.LEAVE A NOTE FOR YOUR NEXT OF KIN

7.CONFESS YOUR SINS

8.LAST CHANCE TO NEGOTIATE

9.LOOK THEM IN THE EYE; AIM NO HIGHER
10.COUNT 1,2, 3,4, 5,6, 7, 8,9, 10 PACES. FIRE!

lustration 6

For history classrooms, a school, teacher, or civic non-profit looking to donate displays might

consider looking to the late Justice Ruth Bader Ginsburg, who wrote in My Own Words:

“Since the beginning of time,
the world has known four
great documents, great
because of all the benefits to
humanity which came about as
a result of their fine ideals
and principles.”

~RUTH BADER GINSBURG

HE EES COMMANINENTS

1689 English Bill of Rights Ten Commandments Decleration of Independence Magna Carte

Llustration 7
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A school, teacher, or civic non-profit looking to donate displays also may wish to highlight
historic civil rights leaders—for example, Martin Luther King Jr., who famously required Birmingham
campaign volunteers to sign “ten commandments of non-violence,” or Thurgood Marshall, whom the
New York Times memorably described as “brandishing” the Constitution as Moses brandished the

Ten Commandments:

MLK & MOSES

LIKE MOSES [IANDED DOWN TIE LAW,
MARTIN LUTHER KING JR. REQUIRED
BIRMINGHAM (. N VOLUNT S TO
SIGN A COMMI RD CONSISTING OF
TEN COMMANDMENTS.

1P

THETEN COMMANDMENTS

TAMTIHE LORD TITY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORL

SEEKS JUSTICE AND RECONCILIATION - NOT VICTORY.

WALK AND TALK IN THE MANNER OF LOVE. FOR GO I8
LOVE,
PIEAY DATLY TO BE USED BY GOD 1N ORDER THAT ALLMEN
MIGIIT BE FRREL.

SACRIFIC

PERSONAS
MG
OBSERVL WITH BOTI

RLL
SEEK TO PERFORM RI

1% IN ORDER THAT ALL MEN

THOU SUALT NOT MAKE TO THYSELE ANY GIRAVEN
1

THOU SHALT NOT TAKE T
GODINY
IREMEMBER THE SABEATH DAY, TO KEEP IT IIOLY.
HONORTHY FATHER AND THY MOTHER, THAT THY
DAYS MAY BE LONG UPON THE LAND W 1THE
LORD THY COD GIVETH THER.
TITOU STTALT NOT KILL.

NAME OF THE LORI THY

THOU SHALT NOT COMMIT ADULTERY.

WORLD.
REFRAIN FROM THE VIOLENCE OF FIST. TONGUL, OR

FORTI

THOL SHALT NOT BEAR
NEIGHEOR.

THOU SHALT NOT COVET TIHY NEIGHBOR'S TTOTSE.
TIOU SIALT NOT COVET TIIV NEIGIIBOR'S WIFE, NOR
IS MANSERVANT. NOR 1S MAIDSERVANT, NOR 1118
A L NOR ANYTHING THAT I8 THY NEIGHBOR'S.

AL ey

lustration 8

MARSHALL
&

MOSES

THE TEN COMMANDMEN TS

“OUR CONSTITUTION IS
THE ENVY OF THE WORLD.
ASIT SHOULD BEFORIT IS

1AM THE LORD THY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORE
“MR. MARSHALL THOU SHALT NOT \‘:f;u TO TIYSELF ANY
BRANDISTIED TITE
UNITED STATES
CONSTITUTION THE
WAY MOSES
BRANDISHED
THE TEN
IMANDMENTS.”
CYORKCTIMES

IENAME,

REMEMBER THE SATBATH DAY, TOKEEP IT
HOLY.
HONOE THY FATHER AND THY MOTHER, THAT

LAND WHICH

FEARTIL™
= THURGOOD MARSHALL

THOU
THOU SHALT NOT BEAR FALSE WITNESS
ST THY NEIGHBOR,
<OT COVET THY NEIGHBOR'S
HOUSE. THOU SHALT NOT COVET THY
NEIGHBOR'S WIFE, NOR HIS MANSERVANT, NOR
s ISERY. LI
ANYTHING 11

“MR. CIVIL RIGHTS.”
SOLICITOR GENERAL OF
THE UNITED STATES
SUPREME COURT JU

THOU SHAL

Fater

. firks

Lustration 9
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A school, teacher, or civic non-profit looking to donate displays might choose a humor-

inspired poster for computer classes:

That was the
original
tablet.

THE TEN COMMANDMENTS

3

1AM 11 LORD 111y GOD,
THOL SUALT HAYE NO OTHER GODS BEFORE ME.
THOU SITALT NOT MAKE TO THVSTLF ANY GRAVEN
IMAGES, 1
THOU SHAL L NOT IAKE THE NAME OF THE LORD
THY GOD N VAIN.

MEMEMNER TIE SARBATIT DAY, TO KFFPIT HOLY.
THONOR THY FATHER AND THY MOTHER, THAT THY

IDAYS MAY BE LONG UBON THE LANI WICH THE

LORD THY GOD GIVETINTHEE.
THOU SHALT NOT KILIL.
THOU SHALT NOT COMMIT ADULTERY.
THOU SHALT NOT STEAL.
THOV SHALT NOT BEAR FALSE WITNESS AGAINST
THY NEIGHROR.

THOU SHALT NOT COVEL'THY NEIGHBOIUS HOUSE,
THOU SILALT NOT COVE! IS WIFEL

NOI TS MANSEIVANT, SOR 1S MAIDSERVANT,

NOR HIS CATTLE, NOR ANYTHING THAT IS THY

NEIGHEOI'S,

Llustration 10

For schools and teachers focused on rhetoric, debate, or the study of speech-language
pathology, they might use this opportunity to reinforce strategies for overcoming stuttering in their

speech classes:

Stuttering
Strategies King George VI
s 1. Slow rate of Britain
O T o 2o Full struggled

AN GRAVEN TMAGES,

THE TEN COMMANDMINTS

breath with a speech
Stretch impediment.
YR LONG VPN speech He rose to

[ .

mhary 3

TIONGR TLY FATHISK AND 1Y MOTHIR,

Lammar iy Gon

: 4. Peusing lead Britain
and. when it

chunking counted most

5. Light . .
£ despite his
s contacts
MARSLKY AT, NOR 11 SAIUSLIANT, stutter.
NS CATTLE, KGR ASVTIING THST
1S T AEIGHBUORS,

Llustration 11

29



Case 3:24-cv-00517-JWD-SDJ  Document 40-1 08/05/24 Page 39 of 60

A school, teacher, or civic non-profit looking to donate displays also could explain the impact

of non-profit organizations on legislative and litigation processes in a government class:

LEGAL NON-PROFITS IN ACTION

Nonprofil erganizations are oflen some of the mosl
prveccriul legal nvobved incntling-cdge legislation

AMERICAN CTVIL
LIBERTIES UNTON
“The ACLU Loday is
the nation’s largesl
public interest law
firm, with a s0-state
network of statfed.
autonomous affiliate
offices.”

EDITORIAL: Satanists and ACLU target Ten
Commandments.

AN/ Liowees Pl st dmmesct Rivingn
Comatdnants Siws on Cgiol Grounds

ACLU sues Giles County over Ten

ree
and litigation across the conmtry, including hlE‘,‘h profile
First Amendiment issues.
4

FIRST LIBERTY

“Iirst Liberty Institute

is the largest legal
organization in the
nation dedicated
exclusively to
defending religious
liberty for all
Americans.”

irst Liherty Testi
Support of Texas Ten
Commandments Bill

Commandments display
ACLU sues Dixie County over 10
Commandments
e e R o o
i . "

lustration 12

Or, using many of the same headlines, a school, teacher, or civic non-profit may similarly

memes:

ACLU sues Giles County over Ten
Commandments display

!EIU of Kmlllnh Fllus Suit to Stop Plag
-nenls Monument an &zm E’fnﬁm e

Ten
: Satanists and ACLU terget
EDITORTAL: s ey

LU of etk Files Lowsuit Dvs Gaverent-
muu Ton Gommandments Pestiogs n Four
urtis

ACLU of NE Asks Appeals Court to Uphold Removal of
Ten Commandments Monument from Public Park

Acting on Behatf of Goncemned Residents and Clerdls

i Posting of Ten
R s

THE TEN COMMANDMENTS

| AM THE LORD THY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORE ME.
THOU SHALT NOT MAKE TO THYSELF AN GRAVEN

IMAGES,

‘THOU SHALT NOT TAKE THE NAME OF THE LORD
THY GOD IN VAIN

REMEMBER THE SABBATH DAY, TO KEEP IT HOL'Y.
HONOR THY FATHER AND THY MOTHER, THAT THY
DAYS MAY BE LONG UPON THE LAND WHICH THE

LORD THY GOD GIVETH THEE.
THOU SHALT NOT KILL.
THOU SHALT NOT COMMIT ADULTERY.
THOU SHALT NOT STEAL,
THOU SHALT NOT BEAR FALSE WITNESS AGAINST
THY NEIGHBOR.

THOU SHALT NOT COVET THY NEIGHBOR'S HOUSE.
THOU SHALT NOT COVET THY NEIGHBOR'S WIFE
NOR HIS MANSERVANT, NOR HIS MAIDSERVANT,

NOR HIS CATTLE, NOR ANYTHING THAT IS THY
NEIGHBOR'S.

highlight the impact of ligation on our governance while alluding to pop culture by invoking Internet

s
x
nm'“a"'dmen:i! County over 19

s Giles 2,
Uty gy
Ok iy M

Fndanlﬂwuls Court Hears ACLU Arg it A
:nlhdnlxm-nwl'l:nﬁaw:a.w ot

irst Amenmert Challargs

Fil
s S on Gl

tes Religious liferyy

ACLU Sues Ouey Te
P Bt o oM i Gt

rrlintr

e T T S o o Sk i

Llustration 13
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A school, teacher, or civic non-profit looking to donate displays also could educate students
on particular Supreme Court decisions, or speak more broadly to how different Supreme Court

decisions have addressed the Ten Commandments in a government or elective class:

IMPORTANT SUPREME COURT CASES
VAN ORDEN'V. PERRY

THIS CASE ASKED WHETHER THE
ESTABLISHMENT CLAUSE OF THE
FIRST ALLOWS THE

THE SUPREME COURT FOUND NO ESTABLISHMENT DISELAY.OF AMONUMENT
CLAUSE VIOLATION, WITH THE PLURALITY OPINION - o#’ﬂ:.;;i%ﬂr:ﬁ:ﬁ:m
EMPHASIZING THAT “ACKNOWLEDGEMENTS OF THE
ROLE PLAYED BY THE TEN COMMANDMENTS IN OUR STATE CAPTTOL GROUNDS.
NATION'S HISTORY ARE COMMON
AMERICA." THE COURT NOTED THAT MOSES AND THE|
COMMANDMENTS APPEAR IN THE SUPREME COURT
COURTROOM ITSELF, THE GATES LINING THE
'COURTROOM, AND THE DOORS LEADING INTO THE
COURTROOM.

‘THE MAIN DISSENT JOINED BY JUSTICE GINSBURG
AND TWO OTHER JUSTICES DISAGREED WITH THE

COURT'S JUDGEMENT. BUT ACKNOWLEDGED THAT o g 3 3 3
"A DISPLAY OF THE COMMANDMENTS Thou r:lﬂ(] thy neighbors house.
ACCOMPANIED BY AN EXPOSITION OF HOW THEY 5 “'..'”;;m ar's wife.nor F
HAVE INFLUENCED MODERN LAW WOULD MOST
an g ha 1 g righbers
LIKELY BE CONSTITUTIONALLY ey 3 e
UNOBJECTIONABLE." THE DISSENT ALSO N oantaT™ TE
RECOGNIZED THAT THE COMMANDMENTS COULD. TR €0 O A
“BE INTEGRATED CONSTITUTIONALLY INTO A T AN
AT 40> s

COURSE OF STUDY IN PUBLIC SCHOOLS."

lustration 14

HOW DOES THE SUPREME COURT
VIEW THE TEN COMMANDMENTS?

6é

FOR BELIEVING JEWS AND CHRISTIANS, THE TEN COMMANDMENTS
ARE THE WORD OF GOD HANDED DOWN TO MOSES OH MOUNT
SINAIL BUT THE IMAGE OF THE TEN COMMANDMENTS HAS ALSO

BEEN USED TO CONVEY OTHER MEANINGS. THEY HAVE HISTORICAL

AS ONE OF THE F OUR LEGAL

SYSTEM, AND FOR LARGELY THAT REASON, THEY ARE DEPICTED IN

THE MARBLE FRIEZE IN OUR COURTROOM AND IN OTHER
PROMINENT PUBLIC BUILDINGS IN DUR NATIDN'S CAPITAL.

AMERICAN LEGION V. AMERICAN TTUMANIST ASSOCIATION

THIS COURT HAS SUBSCRIBED TO
THE VIEW THAT THE TEN
COMMANDMENTS INFLUENCED THE
DEVELOPMENT OF WESTERN LEGAL
THOUGHT.

(1]

A DISPLAY OF THE COMMANDMENTS ACCOMPANIED
BY AN EXPOSITION OF HOW THEY HAVE INFLUENGED
MODERN LAW WOULD MOST LIKELY BE
CONSTITUTIONALLY UNOBJECTIONABLE. AND THE
DECALOGUE COULD

VAN ORDEN V. PERRY DISSENT

BE INTEGRATED CONSTITUTIONALLY INTO A COURSE
OF STUDY IN PUBLIC SCHOOLS,

VAN ORDEX V. PERRY DISSENT

Llustration 15

As these few examples demonstrate, there are quite literally innumerable ways to comply with

H.B. 71. From different topics, to different content, to different fonts, to different colors, to different
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sizes, to different orientations—the possibilities are endless. See Ex. A 4 13 (in addition to considering
these illustrations, the Department of Education “will likely also consider other illustratives with
different themes, content, formats, layouts, graphics, typography, color schemes, sizes, styles,
interactive elements, spacing, borders, and headings”). And that sets aside a whole host of other
questions about where schools and teachers actually place the posters, what size the posters are,
whether each classroom may have a different poster, and so on.

c. Against this infinite universe of potential H.B. 71 displays, Plaintiffs must show that every
single display reflects one of the six “historical hallmarks of an established religion.” Kennedy, 597 U.S.
at 537 & n.5 (citing Shurtleff, 596 U.S. at 286 (Gorsuch, J., concurring)); Croft, 624 F.3d at 164. They
have not done so, and cannot do so—to the contrary, every illustration above is constitutional,
underscoring the breadth of constitutional H.B. 71 displays.

Just take as an example The Supreme Court & the Lawgivers llustration:

THE SUPREME COURT

T T &
e i, AT
Varivuy lavegivers, including Blackstone, Moscy, and Marshall, Jook over the Supreme Court 4y
itgoes aboul its daily business. They ave represented throngh the west and cast wall fricoes.
WILLIAM MOSES JOIIN
BLACKSTONE MARSHALL
THE TEN COMMANDMENTS
COMMENTARIES LAM THE LOBD THY 60D,

THOT SHLALT KAVE NO OTHER (0TS BEFORE ME.
THOU SHALT S0 MAKE T THYSELE ANY GILAVEN ST 18

ITRT]
L AMW q EMPILATICALLY
TIHLE PROVINGL
AND DUTY OF
T JUDICIAL
DEPARTMENT
TO SAY WHAT
THE TAW 18"

ENGLAND

£0OK THE THIAD

et Toe W Bl o Cortraritart o 4051

llustration 4

Much like the Court’s own public recognition of Moses’s pervasive presence throughout the Court
building, this poster explains the unique friezes that line the Courtroom and highlights three of the

most well-known lawgivers and their most notable works. See An. Legion v. Am. Humanist Ass'n, 588
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U.S. 29,53 (2019) (“In VVan Orden and McCreary, no Member of the Court thought that these depictions
[in the Supreme Court’s frieze| are unconstitutional.”). That illustration is not remotely (1) the exertion
of control over church doctrine and personnel, (2) mandated church attendance and corresponding
punishment for failure to participate, (3) punishment for religious exercise, (4) restricted political
participation, (5) financial support for a church, or (6) using a church to carry out civil functions. See
Shurtleff, 596 U.S. at 286 (Gorsuch, J., concurring).

So, too, with (to take another example) the Iega/ Non-Profits In Action illustration:

LEGAL NON-PROFITS IN ACTION

Nonprolil organizalions are oflen some of he mosl
powerlul legal forces Involved in culling-edwe levislation

anl litigation across the country, including high-profile
First Amendment issues.

AMERICAN CIVIL
LIBERTIES UNION
“The ACLU Loday is
the nation’s largest
public interest law
firm, with a so-state

FIRST LIBERTY
“First Liberly Inslilule
is the largest legal
organization in the
nation dedicated
exclusively to

network ol stalled

Led, 1AM IheLORD thy Go defending religious
autonommous zllm_mle T liberty for all
offices. “ Americans.”
EDITORIAL: Satanists and ACLU target Ten
Commandments o
‘Thou ksl moi hill 2
AL of Arkansss Files Fist Amendment Challesgs: ol LRl T
Thos shll| T

ta Tan Comasandments Shiing om Capital Brounds.

First Liber
Tt nor Suppaorl of
Command

ACLU sues Giles County over Ten it

Comman

weruinL i
cante nor avyrhing nar i 1hg nFlghbo
E

ents display

ACLU sues Dixie County over 10
Commandments

lustration 12

That illustration plainly teaches the reader about two well-known non-profit organizations, explains
the potential roles that such organizations can play, and—using a real-world example—demonstrates
the clash of titans that often unfolds in high-profile adversarial litigation. Again, this is not remotely
(1) the exertion of control over church doctrine and personnel, (2) mandated church attendance and
corresponding punishment for failure to participate, (3) punishment for religious exercise,
(4) restricted political participation, (5) financial support for a church, or (6) using a church to carry

out civil functions. See Shurtleff, 596 U.S. at 286 (Gorsuch, J., concurring).
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All this is true of every illustration above, which, again, only scratches the surface of potential
H.B. 71 displays.

d. Plaintiffs’ contrary allegations and arguments are unavailing. Firsz, a prominent theme in
Plaintiffs’ papers is that H.B. 71 displays “will [] unconstitutionally coerce[] [Plaintiffs and their
children] into religious observance, veneration, and adoption of the state’s favored religious scripture.”
E.g, Compl. §160; PI Mem. at 16-20. Respectfully, that is an entirely implausible allegation when
compared to the illustrations above: No reasonable observer would feel coerced to venerate the Ten
Commandments if, for example, they happen to see Justice Ginsburg’s take on important foundational
documents, an explanation of the House chamber, or strategies for stuttering. See, e.g., Bell v. Eagle
Mountain Saginaw Indep. Sch. Dist., 27 F.4th 313, 320 (5th Cir. 2022) (“Determining whether a claim is
plausible ‘requires the reviewing court to draw on its judicial experience and common sense.””). And
that is especially so when measured against the forms of coercion identified in Kennedy. See 597 U.S. at
537 (“Government ‘may not coerce anyone to attend church,” nor may it force citizens to engage in ‘a

25

formal religious exercise.”” (citations omitted)). Plaintiffs’ children are not required to do anything,
nor does H.B. 71 require displays to be read, discussed, or even placed in an especially visible part of
the classroom; they are simply passive displays. This case thus “looks very different from those in
which [the Supreme] Court has found prayer” and devotional Bible reading “involving public school
students to be problematically coercive.” Kennedy, 597 U.S. at 541; see Sch. Dis. Of Abington Twp. v.
Schempp, 374 U.S. 203, 206-07, 225 (1963) (holding unconstitutional vocal, school-directed prayer and
Bible reading at the beginning of each day).

That disposes of Plaintiffs’ suggestion (PI Mem. at 16) that truancy laws should alter this
analysis because offended students cannot absent themselves without incurring punishment, which is

coercion in Plaintiffs’ view. The coercion question for Establishment Clause purposes is whether

Plaintiffs’ children are forced to participate in religious activity. But there is no religious activity
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occurring and nothing is required of Plaintiffs’ children. The most Plaintiffs can say is that they
presumably will be offended if and when they see an H.B. 71 display. The Supreme Court has made
clear, however, that “offense does not equate to coercion.” Kennedy, 597 U.S. at 539 (cleaned up); see
also Doe v. Beaumont Indep. Sch. Dist., 240 F.3d 462, 470 (5th Cir. 2001) (en banc) (“If no religious actzvity
is at issue, any speculation as to whether students might feel pressured to participate is irrelevant.”
(emphasis added)).

Second, another prominent theme in Plaintiffs’ papers is that H.B. 71 displays will “adopt[] an
official position on religious matters” and “tak|[e] sides in questions over theological doctrine,” namely
the correct version of the Commandments. Compl. §161; see also PI Mem. at 13-15. Again,
respectfully, that is an entirely implausible allegation when assessed against, for example, education
about the parallels that Martin Luther King Jr. and the New York Times have drawn to the Ten
Commandments. In fact, Plaintiffs’ charge is simply wrong, as possible posters like the Important
Supreme Court Cases illustration demonstrate. Although that poster’s discussion of ["an Orden would be
constitutional standing alone, the addition of the “NOTE” renders that fact beyond dispute: “This
was the version upheld in 1an Orden, but different faith traditions adopt different versions of the
Commandments’ text. For example, the Catholic version omits ‘graven images.” And the Torah uses
the phrase ‘I am the Lord your God who brought you out of the land of Egypt, out of the house of

29

bondage.”” Ex. A-1 at 14. If adopted by a school or teacher, therefore, this illustration would
necessarily neutralize the heart of Plaintiffs” Complaint.
At bottom, Plaintiffs’ Establishment Clause claim must be dismissed because Plaintiffs have

not met—and cannot meet—the high standard for facial claims given the endless possibilities of

H.B. 71 displays that may be implemented.
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3. HB. 71 is independently constitutional given the history of Ten
Commandments in public education.

Although the Court need not proceed past Plaintiffs’ inability to identify even one of the
Kennedy hallmarks for every potential H.B. 71 display, it bears noting that H.B. 71 is especially
constitutional given the historical role of the Ten Commandments not only in America, but also in
American public education. The IVan Orden plurality emphasized that (and catalogued how) the Ten
Commandments are part of “the rich American tradition of religious acknowledgments.” 545 U.S. at
689-92 (plurality op.). More recently, the Supreme Court emphasized that the Ten Commandments
“have historical significance as one of the foundations of our legal system.” Awm. Legion, 588 U.S. at
53. As to public education (and as discussed below), moreover, Stozne itself and the principal 1Van Orden
dissent expressly acknowledged that the Ten Commandments constitutionally may be integrated into
school curriculum. See Stone, 449 U.S. at 42; Van Orden, 545 U.S. at 742 (Souter, J., dissenting).

This historical backdrop matters because, where “categories of monuments, symbols, and
practices with a longstanding history follow in” our Nation’s “tradition, they are likewise
constitutional.” _Am. Legion, 588 U.S. at 63 (plurality op.) (emphasis added); accord id. at 86-87
(Gorsuch, J., concurring) (“[W]hat matters” “isn’t” a display’s “age but its compliance with ageless
principles”). Ten Commandments displays, as a category, therefore are presumptively constitutional
because of their long historical pedigree. See [7an Orden, 545 U.S. at 686, 688 (plurality) (“[There is an
unbroken history of official acknowledgment by all three branches of government of the role of
religion in American life from at least 1789,” including “acknowledgments of the role played by the
Ten Commandments in our Nation’s heritage.” (quoting Lynch v. Donnelly, 465 U.S. 668, 674 (1984))).

That historical backdrop alone justifies H.B. 71 displays; however, there is even more historical
justification here. As H.B. 71 explains, the Ten Commandments were featured in textbooks widely

used before and after the advent of public schools. La. R.S. § 17:2122(B)(3) (citing, nter alia, The New

England Primer and the McGuffey Readers); see Encyclopedia Brittanica, The New-England Primer,
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https://tinyutl.com/5682tuhy (“the principal textbook for millions of colonists and eatly
Americans”); James W. Fraser, Between Church and State (2d ed.), https://tinyutl.com/3fmm48ev,
at 35 (“omnipresent McGuffey’s Readers” were “[p]erhaps the most consistent element in the
nineteenth-century common school classroom”). Indeed, in the “public common schools” that arose

affer disestablishment, not only these textbooks but “religious instruction” more generally was

) << ) ¢

“pervasive,” “permeat(ing]” “every subject.” Amicus Br. of Prof. Charles L. Glenn in Supp. of Pet’rs,
Carson v. Makin, 2021 WL 4173250, at *5-10 (U.S. Sept. 10, 2021) (Glenn Br.).

One example (of many) of how the Ten Commandments were used in public education is a
story called The Young Witness, which appeared in McGuffey’s Readers. William Holmes McGuffey,
McGuffey’s Fourth Eclectic Reader 207-210 (1920 rev. ed.) (available at https://tinyurl.com/5n64bcsu).
That story described a nine-year-old gitl who was called to testify at a criminal trial. The defendant’s
counsel sought to disqualify her on the ground that she “does not understand the nature of an oath.”
So, the judge asked her if she knew what the Bible was (she did) and whether she knew what would
happen if she lied after placing her hand on the Bible and swearing to tell the truth. She replied that
she would be sent to prison and she would never go to Heaven. “How do you know this,” the judge
asked. She took the Bible from him, turned to the Commandments, and explained, “Thou shalt not
bear false witness against thy neighbor.” So, the judge—moved by the sincerity of her belief and the
seriousness with which she took her oath—found her competent to testify.

To be sure, much of the 19th-century curricula were (lamentably) non-ecumenical, and they
were criticized by, for example, Catholics for reflecting a “least-common-denominator Protestantism.”
Espinoza v. Montana Dep’t of Revenne, 591 U.S. 464, 503 (2020) (Alito, J., concurring). As the Nation
became more religiously diverse, accommodations were demanded and made. See Glenn Br. at *8—10

(recounting public school system that “screenf[ed] out content disparaging Catholicism” from

common-school textbooks, to the “praise[]” of the “common-school movement’s leading light”).
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More importantly, the 19th-century debates were about whether wore or different religious instruction
should be supported by the state, Espinoza, 591 U.S. at 502—06 (Alito, J., concurring)—not whether
religious materials in schools could “coexis[t] with the principles of disestablishment,” Town of Greece,
572 U.S. at 578.

So schools today act comfortably within historical norms when they take one aspect of the
religious material long presented in schools—one that has “an undeniable historical meaning,” Van
Orden, 545 U.S. at 690 (plurality op.)—and display it passively and with context: not in textbooks, but
on the wall; not to be read and tested on, but merely available to be viewed (with bemusement or
admiration) as an aspect of legal, civic, and educational history.

4. Stoneis dead and inapposite.

One final note about Plaintiffs’ Complaint and their preliminary-injunction motion. They rely
at length on the Supreme Court’s 1980 per curiam decision in Stone, suggesting that Szone begins and
ends this case in their favor. That reliance is puzzling given that (a) Szne is no longer good law and
(b) Stone’s own language and the Supreme Court’s subsequent narrowing constructions of S7ne render
that decision easily distinguishable from the myriad ways H.B. 71 may be implemented.

a. To start, S7one is not good law. From top to bottom, that per curiam decision applied—and
rested on—the three-part test previously announced by the Supreme Court in Lemon v. Kurtzman, 403
U.S. 602 (1971). In fact, the S7one Court took only the first part of the test (the so-called “secular
legislative purpose” part) and decided the case on that ground alone. See 449 U.S. at 41 (“We conclude
that Kentucky’s statute requiring the posting of the Ten Commandments in public schoolrooms had
no secular legislative purpose, and is therefore unconstitutional.”); see a/so zd. at 42—43 (“We conclude
that [the Kentucky statute] violates the first part of the Lewon v. Kurtzman || test[] and thus the

Establishment Clause of the Constitution.”).
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The problem for Plaintiffs is the Supreme Court has now rejected the Lewon test in its entirety.
In Kennedy, it criticized Lemon as an “ambitiou[s|, abstract, and ahistorical approach to the
Establishment Clause,” and it “abandoned Lewon and its endorsement test offshoot.” 597 U.S. at 534;
see also id. at 546 (Sotomayor, J., dissenting) (“The Court overrules Lewon ....”); Groff v. DeJoy, 600 U.S.
447, 460 (2023) (describing Lemon as “now abrogated”). That overruling of the doctrinal foundation
for Stone, in turn, means at least one of two things for S7mne’s relevance here.

First, and if nothing else, Fifth Circuit precedent prohibits any “exten([sion]|” of S7one “to the
facts of this case” because S7one “was built upon a [doctrine] that the Supreme Court appears to have
walked back from.” Dialysis Newco, Inc. v. Cmty. Health Sys. Grp. Health Plan, 938 F.3d 246, 257-59 &
n.11 (5th Cir. 2019); see infra 39—-41 (noting distinctions between this case and S7one). In fact, the
Supreme Court has outright thrown Lewon away.

Second, the Supreme Court’s own precedent all but holds that this Court should treat S7one as
bad law altogether. To be sure, under Agostini v. Felton, 521 U.S. 203 (1997)—another Establishment
Clause case—the ordinary rule is that lower courts must leave the overruling of Supreme Court
decisions to the Supreme Court itself. See zd. at 237. But Agostini likewise suggests that the situation
would be different if “the general principles we use to evaluate whether [something] violates the
Establishment Clause have [] changed” since the decision in question—drawing precisely on the then-
unchanged nature of Lemwon itself. Id. at 222; see also id. at 223 (noting that “the nature of [the Lemon]
inquiry has remained largely unchanged”). That is exactly what has happened here: By overruling
Lemon, the Supreme Court has uprooted the very analytical foundation of S7me and the analytical
framework for Establishment Clause claims. Without that foundation, S#e is nothing. The Court
should say as much, which disposes of Plaintiffs’ reliance on Szozne.

b. Even if the Court wished to assess S#ne’s relevance on its own terms, Plaintiffs’ reliance on

that decision would remain misplaced because S7one is easily distinguishable. S7ne emphasized that the
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required display in that case had a “plainly religious” purpose. 449 U.S. at 41. But the S#one Court went
out of its way to emphasize that “[t]his is not a case in which the Ten Commandments are integrated
into the school curriculum, where the Bible may constitutionally be used in an appropriate study of
history, civilization, ethics, comparative religion, or the like.” Id. at 42. By that Court’s telling, S7one
involved only the “[p]osting of religious texts on the wall [that] serves no [] educational function.” Id.

In subsequent decisions, the Supreme Court expressly narrowed S7one in this way, even under
the now-defunct Lewon test. For example, in McCreary County, Ky. v. ACLU of Ky., 545 U.S. 844 (2005),
the Court said that the S7ne Ten Commandments “stood alone”—and their “solated exhibition did
not leave room even for an argument that secular education explained their being there.” Id. at 867—
68 (emphasis added). “But,” the Court continued, “S#oze did not purport to decide the constitutionality
of every possible way the Commandments might be set out by the government, and under the
Establishment Clause detail is key.” Id. at 867. And “[t|he display in S7me had no context that might
have indicated an object beyond the religious character of the text.” I4. at 868. Similarly, in the
contemporaneous [“an Orden decision, the plurality emphasized that nothing “suggest[s| that S7one
would extend to displays of the Ten Commandments that lack a ‘plainly religious,” ‘pre-eminent
purpose.”” Van Orden, 545 U.S. at 691 n.11 (plurality op.). And the principal dissent by Justices Souter,
Stevens, and Ginsburg agreed that “the Decalogue, as Stone suggested, [could] be integrated
constitutionally into a course of study in public schools.” Id. at 742 (Souter, ]., dissenting); see, e.g.,
ACLU of Ky. v. Mercer County, 432 F.3d 624, 634 (6th Cir. 2005) (“Whatever is left of S7one is limited to
circumstances involving public displays of the Ten Commandments in isolation.”).

The preceding discussion and illustrations vividly demonstrate that the potential H.B. 71
displays are worlds away from the standalone displays addressed in S7one. Every illustration above
clearly lacks a religious purpose (much less a preeminently religious one) and clearly has a context—

including a lengthy required context statement that was lacking in Szone—that indicates an educational
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or other non-religious objective. That means the Supreme Court itself would distinguish the displays
and uphold them even if S#ne remained good law. H.B. 71 simply does nothing more than
“constitutionally” integrate the Ten Commandments “into a course of study in public schools,” which
even the an Orden dissenters readily acknowledged is permissible. Id.

* * *

In sum, Plaintiffs cannot show that there is “no set of circumstances” under which H.B. 71
may be constitutionally implemented. Croff, 624 F.3d at 164. To be clear, if the analysis feels
speculative, abstract, and uncertain, that is because Plaintiffs elected to bring a facial challenge long
before H.B. 71 was even implemented. That underscores the lack of ripeness and Plaintiffs’ lack of
standing, see supra Section I—and at the very least, it underscores that Plaintiffs cannot “clear [the]
high bar” presented by a facial challenge at this motion-to-dismiss stage. Moody, 144 S. Ct. at 2411
(Jackson, J., concurring in part and concurring in the judgment). That is the “cost” of bringing a claim
that the Supreme Court intentionally has “made ... hard to win.” Id. at 2397 (maj. op.). The Court
should dismiss the Establishment Clause claim in Count I.

B. Plaintiffs’ Free Exercise Clause Claim Fails (Count II).

The foregoing analysis also resolves Plaintiffs’ Free Exercise claim, which receives
comparatively little time in Plaintiffs’ papers. The Complaint alleges that each H.B. 71 display “will
substantially burden the religious exercise of minor-child Plaintiffs and other children who do not
subscribe to the state-sanctioned version of the Ten Commandments by pressuring them to suppress

b

or limit express of their religious or nonreligious backgrounds, beliefs, or practices,” while also
“pressuring them into observance, veneration, and adoption of the state’s favored religious scripture.”
Compl. 91 168, 169. These allegations are implausible for at least three independent reasons.

1. At the outset, it defies common sense to say that a student would feel this alleged pressure

if they happen to view, say, Lega/ Non-Profits In Action, Memes & Law, or Ten (Duel) Commandments:
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AMERICAN CIVIL
LIBERTIES UNION
I'he ACLU today is
the nation's largest
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Commandments

ACLU of Arkansss Filas First kmandment Challangs
tn Ton Gommman et Shrine e Capitl Grauns
ACLU sues Giles County over Ten

Commandments display

ACLU sues Dixie County over 10
Commandments

involved in cuttin,
Lhe countr
Amendmen

ions arc often some of the most
@ legislation

gy 2 nigh-profile \

FIRST LIBERTY
“Iirst Liberty Institute
is the Targest legal
organization in the
nation dedicated
exclusively Lo
delending religious
liberly for all

ms.”

Support ul
Commandments Rill

Page 51 of 60

ACLY Chyjigy
"« EES Posting of
Ken ¥ Schonis E,,.','gc nu:fy:’ng,,:;':"'“""""'h n

ACLU sues Giles County over Ten
Commandments display

Mnllﬂlhuh Files Sult to Stap Py
bt ol

i Ten
JRIAL: Satanists and ACLU target
o Commandments

NGLU of Hertuchy Fles Lawsail Over Governmert-
Emdorsad Ton Commandmests Postings In Four
Gaunties:

AGLL of NE Asks Appeals Court ta Uphold Removal of
Ten Commandments onument from Public Park

cting on Behalf of Cancemed
I&ﬂlﬂgnl'lll Ghallen
Gommandments it

Aot eIl

Residents and Cleriy,
of Ted

Pusti
ourty Buldings

lustration 12

THE TEN COMMANDMENTS

1AM THE LORD THY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORE ME.

THOU SHALT HOT MAKE TO THYSELF ANY GRAVEN

IMAGES,
THOU SHALT NOT TAKE THE NAME OF THE LORD.
THY GOD [N VAIN.

REMEMBER THE SABBATH DAY, TO KEEP IT HOLY.
HONOR THY FATHER AND THY MOTHER, THAT THY
DAYS MAY BE LONG UPCN THE LAND WHICH THE
ORD THY GOD GIVETH THEE.

THOU SHALT NOT KILL.

THOU SHALT NOT GOMMIT ADULTERY.
THOU SHALT NOT STEAL.

THOU SHALT NOT BEAR FALSE WITNESS AGAINST

THY NEIGHBOR,

THOU SHALT HOT COVET THY NEIGHBOR'S HOUSE.,
THOU SHALT NOT GOVET THY NEIGHBOR'S WIFE.
NOR HIS MANSERVANT, NOR HIS MAIDSERVANT,

NOR HIS CATTLE_ NOR ANYTHING THAT IS THY
HEIGHBOR'S.

as Eont i B

MEMES AND LAW

ACLU Challenges Oklahoma State Capitol Ten
Commandments Monument

ACLY g4,

'S Dixj
c°""""’andm:‘.': County over 19

ACLY gy

Federal Appeals Court Hears AGLU A i
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lustration 13
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THE TEN COMMANDMENTS THE TEN DUEL COMMANDMENTS

1AM THE LORD THY GOD.
THOU SHALT HAVE NO OTHER GODS BEFORE ME 1.DEMAND SATISFACTION
THOU SHALT NOT MAKE TO THYSELF ANY GRAVEN IMAGES. 2.GRAB A FRIEND, THAT'S YOUR SECOND

THOU SHALT NOT TAKE THE NAME OF THE LORD THY GOD IN VAIN.
REMEMBER THE SABBATH DAY, TO KEEP IT HOLY. 3.NEGOTIATE A PEAGE OR TIME AND FLAGE

HONOR THY FATHER AND THY MOTHER, THAT THY DAYS MAY BE 4 GET SOME PISTOLS AND A DOCTOR

LONG UPON THE LAND WHIGH THE LORD THY GOD GIVETH THEE. 5.DUEL BEFORE THE SUN IS IN THE SKY; PICK
THOU SHALT NOT KILL.

THO ALY MO GOV ADULTERY A PLACE WHERE IT'S HIGH AND DRY
THOU SHALT NOT STEAL. 6.LEAVE A NOTE FOR YOUR NEXT OF KIN
THOU SHALT NOT BEAR FALSE WITNESS AGAINST THY NEIGHBOR, 7.CONFESS YOUR SINS

THOU SHALT NOT COVET THY NEIGHBOR'S HOUSE, THOU SHALT

HOT COVET THY NEIGHBOR'S WIFE, HOR HIS MANSERVANT, NOR 8.LAST GHANCE TO NEGOTIATE

HIS MAIDSERVANT, NOR HIS GATTLE, NOR ANYTHING THAT IS THY 9.LOOK THEM IN THE EYE; AIM NO HIGHER

HEIGHBOR'S. 10.GOUNT 1, 2, 3, 4,5, 6,7, 8, 9, 10 PAGES. FIRE!

llustration 6

The ACLU’s long-running fight against the Ten Commandments—whether presented as part of a
lesson about non-profits or as part of a Regina George joke—is precisely the position Plaintiffs and
their children advance here. How could that pressure them to change or suppress their religion? So,
too, seeing Lin-Manuel Miranda’s clever spin on the Ten Commandments may prompt an observer
to watch Hamilton, but it would not burden their religion or force them to change it any more than it
would coerce a student to duel.

2. More fundamentally, the Free Exercise Clause is not implicated here. As its name suggests,
the Free Exercise Clause protects only religious exercise—believing, professing, and engaging in
“conduct motivated by religious belief.” Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.
520, 543 (1993). And nothing in the Free Exercise Clause obligates the State to “comport with the

b

religious beliefs of particular citizens,” or “demand[s] that the Government join in [their] chosen

religious practices.” Bowen v. Roy, 476 U.S. 693, 699—700 (1980).
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Those baseline principles matter here because several Plaintiffs claim they are not exercising
religion at all, Compl. Y 108-13, 125-29, 140-45,’ so their Free Exercise claims fail from the jump.
Others allege that they “object to,” and are “offended” by H.B. 71, Compl. 9 83, 91, 101, 108, 115,
125, 131-32, 140, 147, 149, but taking religious offense does not curtail one’s own religious exerise.
See Kennedy, 597 U.S. at 539. And still others suggest that H.B. 71 contains a “wrong[]” or “sacrilegious”
version of the Ten Commandments that “promote[s]” “religious scripture” or “religious displays” and
“send|[s] a message” with which they disagree. Compl. at 9 83, 88, 89, 91, 95-97, 101, 104-07, 115,
123-25, 137, 139, 147, 154. But the Free Exercise Clause does not compel government to affirm
Plaintiffs’ chosen religious practices. Bowen, 476 U.S. at 699.

In reality, Plaintiffs’ Free Exercise claim boils down to a redux of their Establishment Clause
coercion theory—but this time characterized as a substantial burden on their religious exercise. To be
sure, the Free Exercise Clause protects against “indirect coercion or penalties on the free exercise of
religion, not just outright prohibitions.” Carson v. Makin, 596 U.S. 767, 778 (2022) (citation omitted).
But the government “doles| not engage in impermissible coercion merely by exposing constituents to
[something] they would rather not hear and in which they need not participate.” Town of Greece, 572
U.S. at 590 (emphasis added). Nor does “[o]ffense ... equate to coercion.” Kennedy, 597 U.S. at 539
(quoting Town of Greece, 572 U.S. at 589). That is no less true in classrooms where, “[i]f no religious
activity is at issue, any speculation as to whether students might feel pressured to participate is
irrelevant.” Beaumont Indep. Sch. Dist., 240 F.3d at 470 (emphasis added).

The case law illustrates that line well. Consider religious students objecting to the Pledge of
Allegiance. It is canonical now that public schools cannot force a religiously objecting student to recite

the pledge or stand for the ceremony. W. Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 629, 642

5 As far as Defendants can tell, the non-religious plaintiffs are Harding, Owens, A.O., McCrory, E.M., P.M., L.M., Alkire,
and L.A.
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(1943); see, e.g., Oliver v. Arnold, 3 F.4th 152, 163 (5th Cir. 2021). Yet the Pledge of Allegiance recitation
ceremony creates no Free Exercise problem in schools despite exposing objectors to the ceremony.
See, e.g., Sherman v. Cmty. Consol. Sch. Dist. 21 of Wheeling Twp., 980 F.2d 437, 440 (7th Cir. 1992); Croft,
624 F.3d at 170.° So too with the United States’ motto “In God We Trust.” Whether on a coin, bill,
or even a classroom wall (as in Louisiana), it does not “compel citizens to engage in a religious
observance” nor do its actions “amount to coerced participation in a religious practice.” New Doe Child
#1 v. United States, 901 F.3d 1015, 1019, 1023 (8th Cir. 2018); see, e.g., O’Hair v. Murray, 588 F.2d 1144
(5th Cit. 1979).

At bottom, forcing religious objectors to participate in religious exercise is forbidden of
course, but non-participatory exposure is not. Otherwise, creationist students could demand that the
concept of evolution be edited out of textbooks or educational museum exhibits. See Crowley v.
Smithsonian Inst., 636 F.2d 738 (D.C. Cir. 1980). Or, Hindu students could ask for history book
revisions because they offend their religious beliefs about who settled India and when. See California
Parents for the Equalization of Educ. Materials v. Torlakson, 973 F.3d 1010, 1020 (9th Cir. 2020). As with
the Pledge of Allegiance, while students may have a right to opt out of participating in specific lessons,
activities, or observances that cause them to violate their faith, they do not have a right to remove
content from the curriculum (or the classroom wall) because the presence allegedly offends them. As
a result, H.B. 71 displays—in whatever form they may ultimately appear—do not infringe Plaintiffs’
Free Exercise rights.

3. In all events, Plaintiffs’ Free Exercise claim independently fails because they cannot show

that H.B. 71 is “not neutral or generally applicable.” Kennedy, 597 U.S. at 525. “Government fails to

6 See also, e.g., Myers v. Loudoun Cnty. Pub. Sch., 418 F.3d 395, 398 & n.1 (4th Cir. 2005); Newdow v. Rio Linda Union Sch. Dist.,
597 F.3d 1007, 1036 (9th Cir. 2010); Freedonz From Religion Foundation v. Hanover School District, 626 F.3d 1 (1st Cir. 2010);
Doe v. Acton-Boxchorough Reg’/ Sch. Dist., 8 N.E.3d 737 (Mass. 2014).

7 See also, e.g., Aronow v. United States, 432 F.2d 242, 243 (9th Cir. 1970); Newdow v. Lefevre, 598 F.3d 638, 644 (9th Cir. 2010);
Newdow v. Peterson, 753 F.3d 105, 109 (2d Cit. 2014); New Doe Child #1 v. Congress of the United States, 891 F.3d 578, 589 (6th
Cir. 2018); Mayle v. United States, 891 F.3d 680, 684-86 (7th Cir. 2018).
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act neutrally when it proceeds in a manner intolerant of religious beliefs or restricts practices because
of their religious nature.” Fulton v. City of Philadelphia, 593 U.S. 522, 533 (2021) (citing Masterpiece
Cakeshop, Ltd. v. Colorado Civil Rights Comme’n, 584 U. S. 617, 636—40 (2018); and Lukumi, 508 U.S. at
533). Here, H.B. 71 plainly does not “restrict[] practices because of their religious nature,” id.—it does
not restrict anything, in fact. H.B. 71 also is not “intolerant of religious beliefs.” Id. If anything, it is
exceedingly zolerant of beliefs across faith traditions that espouse the Ten Commandments, by urging
education about the role of the Ten Commandments in Louisiana, American, and world history.

To the extent Plaintiffs suggest that the Legislature’s selection of the Ten Commandments (or
a particular version of the Ten Commandments) demonstrates intolerance of other faiths, that
argument would make a hash of the Court’s Establishment Clause cases. The Latin cross upheld in
American 1egion would be unlawfully intolerant of other faiths and thus subject to strict scrutiny under
the Free Exercise Clause. The same would be true of the Ten Commandments monument—reflecting
the exact same text at issue here—upheld in Van Orden: subject to strict scrutiny under the Free
Exercise Clause. That is nonsense. Moreover, Plaintiffs overlook that the text at issue here resulted
from “consultation with a committee composed of members of several faiths” in an effort to “find a
nonsectarian text.”” Ian Orden, 545 U.S. at 701-02 (plurality op.). There is no serious claim that H.B. 71
is not neutral as defined by the Supreme Court.

Nor is there any serious claim that H.B. 71 is not generally applicable, which is likely why
Plaintiffs do not press that claim. Under Supreme Court precedent, a “law is not generally applicable
if it ‘invites’ the government to consider the particular reasons for a person’s conduct by providing ‘a
mechanism for individualized exemptions.”” Fulton, 593 U.S. at 533 (quoting Ewmp’t Div. v. Smith, 494
U.S. 872, 884 (1990)) (cleaned up). “A law also lacks general applicability if it prohibits religious
conduct while permitting secular conduct that undermines the government’s asserted interests in a

similar way.” Id. This test illustrates the problem with Plaintiffs’ attempt to shoehorn an Establishment
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Clause claim into the Free Exercise Clause—this test doesn’t make sense as applied here. H.B. 71 does
not prohibit any conduct at all, much less prohibit religious conduct while excusing similar secular
conduct. And for the same reason, H.B. 71 does not maintain an exemption scheme for a non-existent
prohibition, which in the ordinary Free Exercise case would illustrate unlawful targeting of religion.

The Court should dismiss the Free Exercise claim in Count II.

III.  The Court Should Deny Plaintiffs’ Preliminary-Injunction Motion.

If the Court dismisses Plaintiffs’ Complaint (on any ground), the most efficient path forward
is to deny Plaintiffs’ preliminary-injunction motion as moot. See, e.g., Bezet, 276 F. Supp. 3d at 579
(“Because the Court finds that the Government’s motion to dismiss should be granted, the Court will
deny as moot Plaintiff’s motion for partial preliminary injunction.”); see also City of Alexandria v. FEMA,
781 F. Supp. 2d 340, 342 n.1 (W.D. La. 2011) (ordering that a pending Rule 12(b)(6) motion and
preliminary-injunction motion be “denied as moot” upon dismissing for lack of subject matter
jurisdiction under Rule 12(b)(1)). Accordingly, the Court should deny the motion as moot.

If the Court addresses the preliminary-injunction motion on the merits, it should deny the
motion on the merits because Plaintiffs do not satisfy the ordinary factors warranting “extraordinary”
relief. Munaf, 553 U.S. at 689-90. First, for all the reasons expressed above and incorporated by
reference here, Plaintiffs are not likely to succeed on the merits of their claims. Specifically, this Court
lacks subject matter jurisdiction for various reasons ranging from ripeness, to lack of standing, to
sovereign immunity. See supra Section 1. Even if the Court reached the merits, dismissal would be
warranted because Plaintiffs have failed to state a claim for relief. See supra Section II. Assuming
arguendo, however, that Plaintiffs could avoid dismissal, they are—ar #he very leas—unlikely to succeed
on the merits of their claims, particularly given the clear jurisdictional problems and the disfavored

nature of Plaintiffs’ facial challenge.
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Second, Plaintiffs will not suffer any irreparable harm from the absence of an injunction.
Plaintiffs’ motion dedicates only one sentence to the issue—and that sentence simply invokes the
merits. See PI Mem. at 24 (“Plaintiffs are likely to suffer irreparable harm because ‘[t]he loss of First
Amendment freedoms, for even minimal periods of time, unquestionably constitutes irreparable
injury.””). For the same reasons this case is not ripe, Plaintiffs lack standing, and Plaintiffs fail to state
a claim, therefore, they also have not identified imminent irreparable harm. And to be specific:
Plaintiffs do not yet know how H.B. 71 will be implemented, and thus do not yet know whether any
particular display plausibly could give rise to their constitutional concerns. Although this is a key fatal
defect in the jurisdictional analyses, it likewise underscores Plaintiffs’ inability to show imminent
irreparable harm.

Third, and for similar reasons, the equities and the public interest cut against an injunction. As
just explained, Plaintiffs face no imminent irreparable harm. On the other side of the ledger, both the
State of Louisiana and the public would suffer from an injunction, particularly one that affects the
implementation of H.B. 71. See, e.g., E.T. v. Paxton, 19 F.4th 760, 770 (5th Cir. 2021) (“When a statute
is enjoined, the State necessarily suffers the irreparable harm of denying the public interest in the
enforcement of its laws.” (quoting easey v. Abbott, 870 F.3d 387, 391 (5th Cir. 2017) (alteration
omitted))). An injunction, moreover, would be inequitable as to Defendants themselves, who must
determine for themselves how they will comply with H.B. 71 in advance of the January 2025 deadline
for schools—a determination that would be complicated by an injunction. For these reasons, the
equities and the public interest plainly cut against an injunction.

Finally, as to Plaintiffs’ request that the Court issue “an order directing Defendants Brumley
and the members of [BESE] to provide a copy of any preliminary injunction granted to all Louisiana
public elementary, secondary, and charter schools, and all public post-secondary education

institutions,” PI Mot. at 3, the Court should reject that request out of hand. Nothing prevents Plaintiffs
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themselves from sending their proposed mailing. There is no valid reason to coopt State officials for
that purpose. Moreover, because Defendants recognize that this Court cannot enjoin non-parties from
implementing H.B. 71, it appears that the only purpose behind Plaintiffs’ demand that Defendants
Brumley and members of BESE themselves send a copy of any injunction is to create an in terrorem effect,
a de facto injunction, on all non-parties throughout the State—even though Plaintiffs chose to sue only
a small number of Defendants. That is exceedingly improper and should be rejected, including because
that relief is unnecessary to redress Plaintiffs’ alleged harm and extends to schools that their children
do not attend. See Labrador v. Poe, 144 S. Ct. 921, 921 (2024) (Gorsuch, J., concurring) (agreeing with
the Supreme Court’s partial stay of a district court’s injunction and explaining that injunctions generally
“may go no further than necessary to provide interim relief to the parties”).
The Court should deny the preliminary-injunction as moot or on the merits.

IV. In the Alternative, the Court Should Stay Any Injunction Pending Appeal.

If the Court is inclined (a) not to dismiss the Complaint and (b) to grant an injunction,
Defendants respectfully ask that the Court stay the order pending appeal. Such a stay would be proper
for essentially all of the reasons dismissal of the Complaint and denial of the preliminary-injunction
motion are proper. First, if nothing else, Defendants would be likely to succeed on the merits of their
appeal because, for example, this case is jurisdictionally barred under Fifth Circuit precedent. See supra
Sections I, 11, II. Second, the equities and the public interest would favor a stay because, among other
things, the State and the public have an interest in the enforcement of Louisiana law. See E.T., 19 F.4th
at 770. By contrast, Plaintiffs identify no ongoing harm or any imminent harm, which confirms that a

stay would be proper.
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PRAYER FOR RELIEF
Defendants respectfully request that this Court grant Defendants’ motion to dismiss and
dismiss Counts I and II of Plaintiffs’ Complaint. The Court also should deny Plaintiffs’ motion for a

preliminary injunction, but if it enters an injunction, it should stay the order pending appeal.
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