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INTRODUCTION

The district court s order striking dim n the Nittional Dav of Pra y er Statute'

must	 erturned a	 t contradicts eontrollini2 Supreme Court authorit\ and

ignores the Toi.unbroken histor% 01 official pra\ er prociainations in this country

since its inception.

This case is controlled by .1lw .sh i. ChamIkTs, 463 U.S. 783 (1983), where

the Supreme Court held that a leitislature can hire a person for the express purpose

of giving a prayer. In Marsh, the Supreme Court rejected the same simplistic

argument espoused by Plaintiffs here — that the government's involvement with

prayer must violate the Establishment Clause because it implicates the state with a

religious practice (prayer).

The Supreme Court has consistently rejected such a rigid, simplistic

Establishment Clause jurisprudence. Instead, the Supreme Court adopted an

historical analysis that focused on America's religious heritage.	 The Court

concluded, "To invoke Divine guidance on a public body entrusted with making

the laws is not, in these circumstances. an 'establishment' of	 ligion or a step

to:	 d establishment: it i simH n 	 tolerable acknim1ed nint

, ''d imionu the pi.o le or th country.

"Public
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In the same \\ a y . o tTi L ial pra\ er proclamations arc deepi \ embedded in

America s history. From the da y s of the Re\ olutionarv	 ar to toda\ . public

officHls ha\ c gulark brought this nation together for a da y o I Fa% inly. in

accordance \\ ith each mdixidual's tradition and beliefs. Calling the nation to

pra y er is not an establishment of religion. but rather, a tolerable ackno lecklement

of beliefs and practices widely held by Americans and practiced since its

inception.3

INTERESTS OF AMICUS CURIAE

The National Day of Prayer Task Force ("NDP Task Force") is a private not-

for-profit organization that seeks to protect and promote the United States'

centuries-old tradition of publicly requesting the Almighty's guidance and

assistance. Among other things, the NDP Task Force seeks to protect America's

constitutional freedoms to gather, worship, pray and speak freely; to preserve

Americ, eligious heritage; to encourage and emphasize prayer, renrdless of

current issues and positions; and to respect all people, reardless of denomination

or creed.

DP 1 . isk FoR:: H ini]ue\ intcrc•tt.:d in the laetuil

chwircr:on.	 c n Dohsion.	 :n the d\\ wt h

'	 'Off:.	 1:111;11.J\ L	 1111 ,	 t.1 tift ri11111rk . 	1
„

NM I .3,1.	 micw, Bric



Dobson. she still participated in both the di sco% cr y and briefirT or the issues in the

district court. 'Fhtis. the NDP Task Force can pros ide a \ aluabic )crspccti\ c on the

elaims and arpments presented in this case.

ARGUMENT

OFFICIAL PRAYER PROCLAMATIONS ARE EMBEDDED IN
AMERICAN HISTORY AND DO VIOLA I E THE
ESTABLISHMENT CLAUSE.

The legal issues concerning the merits of this case have already been settled

by the Supre e Court in a much more difficult case - Marsh v. Chambers, 463

U.S. 783 (1983). In Marsh, the Nebraska Legislature asked a single chaplain to

pray for its deliberations, and actually paid for such prayers. The plaintiffs made

the same arguments that the Plaintiffs-Appellees are making here, and argued that

seeking prayers for the state viola ed the Establishment Clause.4

The Court rejected this simplistic approach to Establishment Clause

jurisprudence.	 In upholding legislative prayer, the Supreme Court stated,

-historical el'hictwe sheds light not only on what the drartsmen intended the

Establishment Clau ,ie to mean, but also on ho\\the y thotft:ht that Clause applied to

the practice authori/ I by t h ;-: ri N t con,res;	 (-L i r ac t ion; rkr\,,..N. their intent.

he ourt pointcd out that the historical record shows that the openiftz.of sessions

N DI) 1,1,\
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slati e and other dehheram c publ:c oWes ith prover is deep \ embedded

in the lnstory and traditions of this countr\ . The .1ui/ L urt determined that

the First Con:Iress "did not consider opening pra y ers as a proselvtitin2 acti \ it\ or

as s\ mbolicall\ p acing theLto\ ernment's official seal of approval on one re ilious

but rather, "conduct w hose 	 effect	 harmoni/ed with the tenets of

some or all re iuions. The Court concluded. -To invoke Di\ ine guidance on a

public body entrusted with making the laws is not, in these circu s ances. an

'establishment' of religion or a step toward establishment; it is simply a tolerable

acknowledgment of beliefs widely held among the people of this country."8

A.

	

	 Official Prayer Proclamations Have Been Issued Since America's
Beginning.

In the same way, national prayer dates back to the very beginning of our

country. During the Revolutionary War, a time period contemporary with the

drafting and ratification of our Constitution, there is record of at least 15 prayer

proclamations that were issued by. ' the Continental Conuress. For example, on

June 12, 1775, the Contm nal ongress issued a proclamation statinEr.

, 92.

'N1)1 ) . 1, •, 1Iuti	 TiFLI p



This Congress. therefore. considerift, :_i the present critical,
nd calamitous state of these colonies. do earnestiv rCCommend that

1 hursda\ . the 20th da\ of Juk next, be obser\ ed. b y the inhabitants of
all the l.nclih colonies on this continent. as a da y of pub ic

fastni Li. and praN, cr...

On \larch 16. I - 70. the C ontinental ComIress aLiain declarcL

The Conuess. therefore. considering the \\ ar-like preparations of the
British ministry to sub\ crt our invaluable rights and pri \ ileues. and to
reduce us by tire and sword. b y the savages or the wilderness. and our
own domestics, to the most abject and ignominious bondage:
Desirous. at the same time, to ha\ c people of all ranks and degrees
duly impressed \\ ith a solemn sense of God's superintending
providence, and of their duty, devoutly to rely, in all their lawful
enterprises, on his aid and direction, do earnestly recommend, that
Friday, the 17th day of May next, be observed by the said colonies as
a day of humiliation, fasting, and prayer ... . I I

This practice of calling the nation to prayer carried over to the new

American government. In George Washington's very first address as president, the

first address by any president to this nation, he called this nation to prayer.

[lit would be peculiarly improper to omit in this first official act my
„fervent supplicatiom to that Almighty Bc'ilig Who rules over the
uni\ erse. Who presides in the councils of nations. and Whosc
pro\ idential aids can suppl n evern human defect that I iis
benediction niti consecrate to me liberties and happiness of the

/1
. c..t • I Ibrar\ ol ( oiiwe. Rt•J .	 ;Oh/ ( lit . ( .HIP:2. ,	 )f 1	 ,	 '( oi. ink -,

'Hl H. hup: \ k, \\A\ .10-	 e\hoon.., rc; ill ion, relo .4.htrni.	 Illus. contrar,	 to the
-hr:et ..:ourr .NIndne. tie prat:t:L-s2 ot a L . on r ss:omt	 Litt\	 )1.,. cr.,:d

pr:	 i	 tN.-,inh.,.'	 1	
1.1',Ill...:Ls

pro	 alined u.t .: s 01 ')I-,1\

NI)1)II n .c• \mic . NH, t
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PelIC of the l ited tiflC a g..0% ernment instituted 1.1\ themse \ e for
these	 ential purposes....

In tendering this homage lact of worship] to the Great Author 01 e\
publie uid pri \ ate good. I aSslire	 self that it expresses your
sentiments not less than rn own, nor those of m y taow -eiti/ens at
large less than either. .Vo pcop/O c.or bc bound to acklUntiCagt: Una

thc Invisible Hand Which cr)11ch(CIS (hi' ciftclirN ()I

!hos,: at the ( .111It'a F.\ cry step b y which then ha\ c athanced to
the char.teter or an independent nation seeMS to hnc becn

distinguished by some token of Pro\ idential Agenc y . . . . [and] we
ought to be no less persuAed that the propitious [favorable] smiles of
Hen en can never be expected on a nation that disregards the eternal
rules of ordcr and right which Heaven itself has ordained. . . . Having
thus imparted to you my sentiments as they have been awakened by
the occasion which brings us together, I shall take my present leave —
but not without resorting once more to the benign Parent of the
Human Race in humble supplication [prayer] that . . . His Divine
blessing may be equally conspicuous in the enlarged views, the
temperate consultations, and the wise measures on which the success
of this government must depend.12

In 1789, both the Un ted States House and the Senate passed resolutions

asking President Washington to issue an exhortation to the nation to pray and be

thankful. They asked him to recommend to the people of the United States a day

I ',1111CF:c.-,InrrC>idcM"n .0P,1	 ',1••• C .-T,ibii •dled	 n	 I k`-.) 9 as a iboration

betw een .lohn	 oo	 (..,„21-Hyd	 1;1;2 L m er..j. \ 0 1	 Lt1;101-Hrd,

s;Th u i Burh .i rw I i l ch .	 t2o/rcdip	 "...") documcnt›	 ated to the stud\
ol the 'residene\	 http:	 '\	 LmL:\

	
edo indc\l'hr.

NI )1 ) I .H1‘.	 13ricL 0. 0



ol	 thmks,,li\iic ,and pra\ cr . t o hc 0 -iser\ ed. b\ ackno\\ledgiii .\\ ith grateful

hearts. the man y and siimal fa\ ors of might y God.-

President \\ ashington then issued a proclamation setting aside NO\ ember

as a da\ for the pcopk to pra \ to God to gi\ e thanks for God's protection and

merc y . In his proclamation, he stated:

Now, therefore. I do recommend and assign Thursday. the 26th day of
NoN ember next. to be devoted by the people ol these States to the
ser\ ice of that great and 2lorious Being who is the beneficent author
of all the good that \N as. that is. or that will be; that we may then all
unite in rendering unto Him our sincere and humble thanks for His
kind care and protection of the people of this country previous to their
becoming a nation; for the signal and manifold mercies and the
favorable interpositions of His providence in the course and
conclusion of the late war; for the great degree of tranquility, union,
and plenty which we have since enjoyed; for the peaceable and
rational manner in which we have been enabled to establish
constitutions of government for our safety and happiness, and
particularly thc national one now lately instituted; for the civil and
reli2ious liberty with which we are blessed, and the means we have of
acquiring and diffusing useful knowledge; and, in general, for all the
ureat and arious favors which He has been pleased to confer upon

President Adams called the nation to prayer on multiple occaions throutTh

on; ‘ial proelamations. For example. hi 1 	 national proclamatio declared:

(Hun,1 Anm t l.,of Con

 ilternal c.Itiottn:on marL, omItted
ctln , .1. R:ch;.ird , on.	 n2C,md l 7 per of thc PrdL111

\ 0 9	 Oi thc	 ›inck2 \\	 L:

!Mini	 \;17'0L.:]',11-ft.w on	 ,•

7.'42	 .S.	 12004 Rehnqu:,	 iud:nnent

N DP •NI •or m ArnidtH NricI
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the safet\ and prosperit\ of nations ultimate:\ and essentiall\
depend on the protection and blessing of Almight y God. and the
nationd ackno\\ ledgment of this truth is not onl y an indispensable
dut\ \\ Inch the people 0\\ e to I Inn but a dut y \\ hose natural influence
is la\ orable to the promotion of that moralit y and piet\ \\ ithout \\ hich
social happiness cannot emst nor the blessings or a Irce Li.o\ ernment

	

be enjo\ ed 	  I do herL:+\ recommend that. . . . the citizens of these
states. abstaining on that da\ from their customary \\

occupations. ofler their de\ out addresses to the Father of 1 ercies. .
beseechinti Him . . . throuLth the Redeemer of the World Creel\ to
remit all our offenses and to incline us b y Ills Hol y Spirit to that
sincere repentance and reformation which ma y afford us reason to
hope for Ilk inestimable favor and heavenly benediction.

President Adam's 1799 national proclamation similarly acknowledged:

As no truth is more clearly taught in the Volume of Insp ration, nor
any more fully demonstrated by the experience of all ages, than that a
deep sense and a due acknowledgment of the governing providence of
a Supreme Being and of the accountableness of men to Him as the
searcher of hearts and righteous distributor of rewards and
punishments are conducive equally to the happiness and rectitude of
individuals and to the well-being of communities. . . . I do hereby
recommend . . . that the citizens . . . call to mind our numerous
offenses against the Most Hiqh God, confess them before Him with
the sincerest penitence. implore His pardoning mercy throtnth the
Great Mediator and Redeemer for our past transgressions. and that
throuLth the grace of His I lolv Spirit \\ e may  be disposed and enabled
to \ ield a more suitable obedience to Ills riuhteous requisitions in
time to come.

Throughout the War of I X I 2. Janie \ladison called the nation to pra \ er on

	

cral oCt2;A1011•n 	 or examp L. on.% three	 eeLs a ItCr Com.tress had dec , ired \\ar

,
\A 001,c,2\	 and	 P L.:1. cl-	 jc	

—
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1eainst Great Britain. President Nladison deelared a da%	 public humiliation and

nrayl". announcine:

1 do therefore recommend . 	 1 da y to be set apart for the devout
ptirposes of rendering the So\ ereien of the L . ni verse and the
13enefaetor of Mankind the public homage due to Ilk hol y attributes
of acknowleding the transLitressions which mieht justl y provoke the
manifestations of Ilis Divine displeasure •- [and] of' seeking Ilk
merciful forek eness and fits assistance in the great duties of
repentance and amendment.

When the war finall) ended in 1815, Madison called for a day of

thanksgiving — a call that also included a revim of God's gracious involvement

with America from its earliest historical beginnings. He then concluded:

No people ought to feel greater obligations to celebrate the goodness
of the Great Disposer of Events and of the Destiny of Nations than the
people of the United States. . . . And to the same Divine Author of
Every Good and Perfect Gift [James 1:17] we are indebted for all
those privileges and advantages, religious as well as civil, which are
so richly enjoyed in this fa ored land.... It is for blessings such as
these, and more especially for the restoration of the blessing of peace,
that I now recommend that the second Thursday in April next be set
apart as a dav on x‘hich the people of ever y religious denomination
ma y in their solemn assemblies unite their hearts and voices in a
freewill offering to their I lea\ enlv Benefactor of their homage of
thanks g iving and of their soak or praise.

'When Prcidcni	 I leni I larrison died. President John

Arricrit:a to prx,cr heeaase:

\DP 1,H1-.	 Arn::Cus,Br;L:
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\\ hen a Christian people rcel tih.nrisel\ts to he 0\ ertaken b\ a great
public eakullit y . it becomes them to humble themsekc under the
dispensation of	 \ni e Pro\ Idcnce.

On July 7 186-1 Nbraham Lincoln issued a proclamation stating.

No\\ . therefore. I. Abraham Lincoln. President of the t. lilted States.
cordiall y concurring \\ ith the Conuress of the United States in the
penitential and pious sentiments expressed in the aforesaid resolution
and heartil y appro\ ing of the de\ otional desiun and purpose thereof,
do herebn appoint the First Thursda y of Alluust next to be observed by
the people of the United States as a da y of national humiliation and
prayer.

On April 25, 1865, President Andrew officially acknowledged,

Whereas our country has become one great house of mourning, where
the head of the family has been taken away, and believing that a
special period should be assigned for again humbling ourselves before
Almighty God, in order that the bereavement may be sanctified to the
nation:

Now, therefore, in order to mitigate that grief on earth which can only
be assuaged by communion with the Father in heaven, and in
compliance with the wishes of Senators and Representatives in
Con gress. communicated to me by resolutions adopted at the National
Capitol. I. Andrew Johnson. President of the United States, do hereby
appoint 'Thursda y . the 25th da y of \la y next, to be observed. wherever
in the United States the flag of the countr\ mav be respected. as a day
of humiliation and mournin g . and I recommend m y fellow-citi/ens
then to assemble in their respective places of worship. there to unite in
solemn ser\ ice to Almiuhtv God in inemor\ of the good man Who has
been remo \ ed. so that all shall he occupied at the same time in

at httv):	 .presidenc\ .ucs ,.cdu
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Con L1npl'ation or his \ i reties and in sorrow for his sudden and \ iolent
end

on No\ ember 3	 . I resident Iferbert Moo\ C.F stated.

hereas it is the dut y of Lin Nations to acknow lcdue the pros idence or
Almight\ God. to obe\ his w ill. to be grateMI for his benefits, and
humbl y to implore his protection and ta\ or - and Whereas both
Houses ot Conuress ha\ e b y their joint Committee requested mc ''to
recommend to the People of the L:nited States a da y of public
thanksui% inu and pra yer to be obsen.ed by acknowleckting \\ ith
grateful hearts the man y signal t'Ll\ ors of .\ lmuthty God, especially by
aftbrding them an opportunit) peaceably to establish a form of
government for their safety and happiness."

Now therefore I do recommend and assign Thursday the 26th day of
November next to be devoted by the People of these States to the
service of that great and glorious Being, who is the beneficent Author
of all the good that was, that is, or that will be - That we may , then all
unite in rendering unto him our sincere and humble thanks

On May 22, 1950, President Harry Truman declared,

In recognition of this need, the Congress has fittingly provided, in a
joint resolution which I approved on May 11, 1950, that Memorial
Day, which has loni.t been set aside for paying tribute to those who
lost their lives in N\ ar, shall henceforth be dedicated also as a day for
Nat on- \.n idc pra n er for permanent peace.'

hi at h i m:	 w.presideney.ucsb.cdu w 7pid
• hi. at http:	 .presidencv.ucsb.edu ‘. n

at	 http.	 presideno .uesb.edu	 !p i d	 at
hitp:	 ucsb.edu inde\.php	 hronieling the fohow In 2 bresadentraf
pra ci proclamations: ricortle	 ashimnon (Oct. 	 1 - 	Jan	 1-95): John
Adam, I	 . 1 -Lis	 \lareh 6 . I	 .rames '.\ladison i.Jui u . 1

S\ 4 t: J chi	 ksy	 I 41 ); \hr,jham

V 1/42 h	 H. j	 ().-n 	 \	 ()Ct.	 ,()4 )1 Andrc\‘
tii1D,oti	 I	 L\s.	 )ct	 I	 I_	 ir,tht i OLt.	 I	 ()k):

'NIA 1 ask l
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_	 : Oct._ L	 C	 Oct. -6);	 Rutherford 13.	 1 luc	 ,Oct.
) :Oct Th,	 No\	 18-9	 No\ , 1,0): Chester :\„\FthLIF	 `,,,()\.	 4,

1881 ()t 1882). Ciro\ Cr Cc\ clund (No\ 2.	 1885:	 No\	 I.	 1 ' 86: Oct.	 25,

No\ . I. 1888): Benjamin llarrison- 3 (April 4, IS89; NO\ 1. 1889 No\ .
8. 189o): Gro\ er Cleveland No\ . I. H94: Nov. 4. 1 95 & No\ . 4. 1896): \\ ilham

Mckmley (Oct. 29. 1S9 7 & Oct. 25. IS99): Theodore Roosevelt (Sept. 14. 1901;
No\ 2. 1905: Oct. 22. 1906: Oct. 26. 190 7 & Oct. 31, 1908); William I1o\\ ard raft

(No\ . 5. 1910; Oct. -,; 0. 1911 & Nov. 7, 1912): Woodro\\ ilson (Oct. 2. 1913;

Oct. 28. 1914; Oct. 20, 1915: Nov. 17, 1916; Nov. 7, 1917: Ma n 11, 1918; Nov.
16, 1918; Nov. 5, 1918 & Nov. 12, 1920): Warren G. Harding (Oct. 31, 1921);
Calvin Coolidge (Oct. 26. 1925; Oct. 30, 1926; Oct. 26, 1927 & Oct. 23,
1928)Herbert Hoover (Nov. 5. 1929 & Nov. 3, 1932); Franklin D. Roosevelt (Nov.
19, 1938; Aug. 7, 1940; Nov. 27, 1941 & Nov. 26, 1942); Harry S. Truman (April

13, 1945; May 8, 1945; Aug. 16, 1945; Aug. 2, 1946; Nov. 10, 1947; May 28,
1948; May 26, 1949; Nov. 10, 1949; May 22, 1950; Oct. 26, 1951; June 17, 1952
& Nov. 8, 1952); Dwight D. Eisenhower (Nov. 7, 1953; Nov. 6, 1954; Oct. 11,
1955; Nov. 12, 1956; Nov. 8, 1957 & Oct. 31, 1958); John F. Kennedy (April 24,
1961; Sept. 28, 1961; Oct. 28, 1961; May 18, 1962; Oct. 11, 1962; April 26, 1963;
Oct. 8, 1963 & Nov. 5, 1963); Lyndon B. Johnson (April 23, 1964; Sept. 22, 1964;
May 15, 1965; Nov. 6, 1965; May 26, 1966; May 22, 1967 & May 13, 1968);
Richard Nixon (July 16, 1969; Nov. 17, 1972; Jan. 26, 1973 & Nov. 16, 1973);
Gerald Ford (Dec. 5, 1974; May 22, 1975; June 12, 1975; Jan. 21, 1976; March 16,
1976 & May 19, 1976); Jimmy Carter (April 25, 1977; Oct. 13, 1977; May 19,
1978: Sept. 1, 1978; March 29, 1797; Sept. 19, 1979; May 1, 1980; Sept. 22, 1980
& Nov. 13, 1980); Ronald Reagan (March 19, 1981; April 24, 1981; No\ . 12,
191: Feb. 12, 1982; April 16. 1982: Sept. 27, 1982; Dec. 10. 1982; Jan. 27, 1983;

April 4. 1983: Sept. 15. 1983: Dec. 14 . 193: April 13, 1984: Oet. (9. 1984; Jan.

29. 1985: •pril 26. 1985: No\ . 15. 1985: Jan. 13. 1986: \lay 22. 1986: Oct. 13,

1986: Dee. 22. 1986: \la\ 21. 198 - : Jul y 28. 198 7 : ['ch. 3. 1988: \la y 20. 1988

Au( r . 4. 1988): Cicorge Bush ( .1an 29. 1989: \larch T 19N9: \1. 1 \ 22 . 1989. \ov,

I. 1 7 89; \larch h. 1990: \la y 24. 1990: Nov. 2. 1990: No\ . 14. 1990: Fell. 1,

1991. M.,.t rch 	 1991. \prii
	 19 9 1: \hr. 14. 19 9 1: Nov: 25. 1991: 1),:c.

1 9 91: \L: i rch 	 1)92 N: \la\ _ t. 19 (- ) 2 1: 1-31	 hnton	 \pril	 )	 19 9 3: l\la\
9p.)4	 \larch	 14 . 	I	 \la\	 0(-)77:	 No\
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\ DP	 ir:

indeet. eY en Justice Ste ens. In ilk dissent in T Tiiz Orciol	 ciru,

S. 677	 200.5H. recognized this nation S listorv of s.lo\ ernment officials

seekine pra cr l	 the lublie. I Ic said. -Our lcider. \\ hen deli\ erim..1 public

addresses. often evress their blessings simultaneousl y in the ser\ ice of God and

their constitucn1 ....in t1his sense. although Thanksci\ inLt Da y proclamations and

inaugural speeches undoubtedly seem official ost circumstances they will not

constitute the sort of governmental endorsement of religion at which the separation

of church and state is aimed."24

In addit on to presidential prayer proclamations, state governors have

regularly called their constituents to prayer. Here are just a few examples of the

thousands of gube atorial prayer proclamations:

Let us offer . . . sincere and solemn prayers . . . that the Gospel of our
Lord , and Savior ma y be extended throughout all the habitations of
men.' 1807, Go\ rRNOR JONATHAN TRUMBULL, C )\NFCTICUT

[Ajbo\ e all \\ e are called upon now and at all times to renew the
sentiments of' our most profound gratitude to the God of a]l merc y and

urace for the precious gift of Di\ ine Truth, and for the consolin2 hope

of life and immortalit\ as brought to light b y the blessed Redeemer,

pril	 2(11): \	 -)003

21)04: Sql,

".‘ \	 -H() ; <•--0

hv I 5 . .2N	 scpt	 April	 \lay

\la\ - .Th fffi9: 'y1, 1 \	 .	 Sept.	 2(109: Apn.

sql t . 4. ""m3 . No\	 April ,



4 . from /30 ,1, 01 CHI1i1)2(7"(	 (,LI=CIIL'. Boston. Ihursdav,101 December
December 2.

13.
.1:11(., (Philadelphia: (iconic \V. Childs. Is6-1). L)

Ii.tork on th L, \VOt	 1,;(

)CL"'

.1

lurehstate.lninc, 	 see
1

Christ Jesus our ...ord.	 C\UR AAR( 0,	 \\

il]rnplore I	 fa\ OF that. ibr the great Redeemer S sake. Ile would . .
send Ills Gospel to e\ er\ nation On earth. 	 S24. Go\ }:\in, DA\

MO I " L' II NIA\

[.,\] higher or more delightful duty cannot present itself than . to
seek llis pardon and fori2i\ eness through the merits and mediation of
our Savior and Redeemer. Jesus Christ: \ 1824, GOVI : RNOR WILLIAM

Et His. MASS:knit SLITS

Let us also beseech God to . . . vouchsafe to all mankind the . . .
blessed hopes of the Gospel of His Son, our SaN ior. 29 1839,
Go\ FRNOR WILLIAM SE\\ \RD, Nt.\\ YORK

Whereas it becomes all Christian nations to acknowledge at stated
periods their dependence on Almighty God . . . [I appoint] a day of
thanksgiving, humiliation, and prayer. . . . to offer up their devotions to
God their Creator, and His Son Jesus Christ, the Redeemer of the
world. 3 ° 1844, GOVERNOR JAMES HAMMOND, SOUTH CAROLINA

26Aaron Ogden, Governor, Captain General and Commander in Chief in and over
the State of New Jersey, A Proclamation [for a day of thanksgiving and prayer],
issued on December 15, 1812. to he observed on .lanuary 1, 1813, printed in the
National Intelligouvr [Washington, D. C.], December 15. 1812.

DaN, id \ lorril. .-1 Proclamation For a Day of Public Ihnniliation, Fastin (old
Pravo • ( tiLny 1lanipshn .e: 1824 ). for April 14. 1S2

Fustk. F 1/ .0clainatioli For a 1.)u	 1 Pnb/ic nanksgicinf2: and Pra • t. r,

NI)P	 oi	 .\111L..‘tH Bri,



2:'

jIlhe people ot this state recozni/e the 	 l i.gations of a Christian
nation publick to acknow lede their dependence upon 	 Innght%

(iod.	 I84).G•)1;	 :	 I \ \

jet as thank !Inn for the nih ol the Gospel of Ilk Son Christ Jesus
and implore IlkCI	 that	 nlav eonform to hs pree .epts and
as becomes 1 lis disciples. 	 I 850. GU\ TRNOR CHARLI : 	111.1.\

1 ..RNION 1

1 invite the people of the State . to acknowled2e before God our
personal and national transgressions and ask His forgiveness of the
same through Jesus Christ our Lord.' 1854, Govi s.R\ok Wll 1 IAM

CROSBY MAIN•

[Let citizens offer] thanks to God for "the wide-spread manifestations
and presence of the Holy Spirit" and the "means of grace and the hope
of glory still offered us in the religion of Jesus Christ." 34 1858,
GOVERNOR ELISHA DYER, RHODE ISLAND

[Let citizens] offer fervent prayer to our heavenly Father that He may
• . . secure to us and to our posterity the privileges and advantage
which distinguish a Christian people. 35 1861, GOVERNOR WILLIAM

DENNISON, OHIO

'RootsWeb.corn. Passaic County Historical Societ y Genealogy Club: 1849
Cholera	 1Thidemic.	 Paterson.	 NJ,	 hup:	 w.root\\ eb.com	 -njpchsgc
. pee cholert epidemic1849.htm.

ChIFICS	 Pm( Ioniatitin For a	 , of PHblic Thanksivin,..;

\lontpcher: 1851.1). for December 5. 155(1,

Crosh\ Go\ ernor. State of 'Maine. .1 Poi,. [ulna(	 0 dal . (,1
0\iinLr 0i/tI	 issued on \larch -13. 1854. to be obser n ed

\pni

B.	 \lorris.	 \flap	 );1\ of the

lidephi.a:	 .	 I .	 4

13.	 nO1
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I appoint .	 thanksgi\ Mg and praise to Almight\ Jod and
irnestl\ in\ ne all good eititens to obser\ e the same. as becomes a

Christian people.	 (.im\	 CH.\ 1 n [.1	 )N, 

hereas it is meet ... that the people 	 h a public act of Christian

'•\ orship acknov ledee their decadence as a communit y upon I lim

n\ hose hands tIte kingdoms of the earth are hut as dust in the balance

[Isaiah 40:15 .12 IM)2.	 it\oR	 RANN,nY.

\lost ot all should we remember with e\ er fresh thanks g iN ings liim
Who at this season came to take upon I limsell our weaknesses and

sins ... that when he shall come a gain ith power and great glor y . We

also mav have part in His resurrection.	 1867, GOVERNOR JOSIll...1

CHAMB ERE \ \ MAINE

[I] heartily in n ite the people . . . to praise God. . . for the redemption
of the world by our Lord and Savior Jesus Christ [and] for His Holy
Word. 39 1877, Go\ I RNOR ALI X \NIDER RICE, MASSACHUSETTS

Faith in God is the foundation stone upon which our forefathers raised
the superstructure of our free institutions. Succeeding generations
should recognize this vital truth by humble acknowledgment of their
dependence upon Him and by a conscientious observance of all other
Christian duties. 4° 1886, GOVERNOR FREDERICK ROBIE, MAINE

In compliance with the time-honored Christian custom inherited from
our fathers, and as a reminder of the Christian civilization of our

3 F. Nlorris..,lipict note 30. at 596,

13. F. \lorris.. upra note 30 . at 591.

Jo›nua Chamberlain. Go\ ernor of the State of 7\laine •I Proc cuncaiHn	 ;lay

/ PHNic	 •	 (phi Pr,/	 sued on October	 .	 to -)e ob er\ ed

No\ emlocr

AleNandcr Rice 1	 id/Nat/Hu
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i13k.),ton: I N	).	 \ ember 'L).
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former and rar oil homes. I ha\ e appointed. .. a da y or ihanksgi ing

and praise to God.' 	 I n ()R	 SILAKI I 1 AI AsKA

Nla\ the pcopie or this Christian state . kccp the Simplc raith or this

Llhanksgi \ !no Da n 	 appointment.	 192	 (J(i\	 ALM R

R!:t )`.\	
1. I.

There are thousands or similar declarations. In fact. b y as earl y a 1815,

O\ er 1,400 such proclamations had been made, with countless more since.

B.	 The History of Official Prayer Procla ations Puts Ihis Case
Squarely Within Marsh.

Regarding the history associated with legislative prayers, the Court in .11arsh

concluded,

In light of the unambiguous and unbroken history of more than 200
years, there can be no doubt that the practice of opening legislative
sessions with prayer has become part of the fabric of our society. To
in\ oke Divine guidance on a public body entrusted with making the
laws is not, in these circumstances, an "establishment" of religion or a
step toward establishment; it is simply a tolerable acknowledgment of
beliefs widely held among the people of this country. 44

41 TorritoiT of Alaska. Evccutive Office. Thanksgiving Proclamation. 1894, James

Sheaklev. Go\ ernor of Alaska. issued November 1, 194, to be observed on
No \ ember

Albert Brown..1 Proclamation i New fiumpsbire: P.)2. tbr Apr il 27, 1922,

Deloss Love, Thc I:act and Thank.,givilw, nal\ ()I .Vow E gg/and. Houghton.

Nlifilin. and Compam. I 95 hStiM.T. some 1.451 proclamations issued 1-1\ ci \

authorities hem een 1620 and 120. in a 11on-exe1usi \ e liSt. 01 the 	 \

proclamations, 1 0 '`, were ssued prior to July 4,	 and 4 13 rrom Jul': 4. 17-6

to 182n.)

%if )

RI1nL]uHl. concurrin-	 \,u.npl:	 )1 . patriota„ ]0\ oc,itions

and o	 :icknow :edilments	 our "iv,itioii	 :ibouriu

-Our	 th

\ :Luc ,ind :n oLat:on'	 I

NIP .1



In the same \\ a\ . the President is not establishinu a national ii igion by

iskin g Americans to pra	 LI2eordin2 to their (mil traditions and beliefs.	 I he

practice or issuing pra yer proclan-Kilions goes bacI. o Getmle ashington \\ hen  he

called this nation to a da y of thanksgivinu and pra yer. N is simpl y a tolerab e

ackmmledgement of American's histor‘ and traditions.

C. Marsh Is Still Controlling .avs

The Supreme Court's Establishment Clause cases since Marsh show that

Marsh is still controlling law in this area. Whenever a Court majority has

addressed Marsh, it has defended the decision, even when applying a different

Establishment Clause test. In Lynch, the Court recognized the "unbroken history

of official acknowledgment by all three branches of government of the role of

religion in American life." Lynch v. Donnelly, 465 U.S. 668, 674 (1984) .

"[American] history is replete with official references to the value and invocation

of Divine guidance in deliberations and pronouncements of the Foundini2 Fathers

and eontemporar\ leaders." Id. at 675. The Court even rclerred to the National

Day of PM\ er as another constitutional ackno\\ ledgment  o America	 igious

Titat , e	 at (1	 The ( ourt concluded.

hH h.stor\	 hel c\r:J:11 \\h i, the Court consistent:\ has declined

	

to fike a ri g id. absolutist \	 ol the f.stablishment Clause 	 c ha\ c
cd	 con,truc the Zel	 "*1/4.,ralnc,s 	 1

\ DI ) 1	 \mic,



undermine the ultimate constitutional objecti\ C	 5 ilfllunatcd b\

history . In our modern. complex societ\ \\ hose traditions and

constitutional underpinnim2s i-ct on and encourage di \ ersitv and

pluralism in all arcas. .11 -1 absolutist approach in appl\ 111 1,1 the

Fstablishment Clause is simplistic and has been unirormlY rejected by

the Court.

Id. at 67	 citations omitted).

likew ise. the Court in	 /, icily supported the reasoning in .1IarNh when it

stated -The concurrence [in Lynch] ... harmonized the result in .1A p.)/7 with the

endorsement principle in a rigorous way, explaining that legislative prayer is a

[const tutional] form of acknowledgment of religion ...." 492 U.S. at 595 n.46

(citations omitted).

Even the creator of the Endorsement test, Just ce O'Connor, agreed that

government acknowledgments of religion that date to the adoption of the

Establishment Clause cannot properly be held to violate it. See Wallace v. Jaffree,

472 U.S. 38, 79-80 (1985) (O'Connor, J., concurring). In her concurring opinion

in Lynch, she rejected the idea that legislati\ e prayer violated the Establishment

Clause.	 See id. at 6 -9().	 Justice O'Connor stated th',11 ijuernment

acknowl d gmcnts of rd ,21011 such as legis	 c Lihapiains, and Thank, \ mu Da.\„

proc.aination•

	

-1 ,e on'	 \\ a\	 re',101 Isl .\	 posihe in our L'Illlllre. Ilk.

;cLiitnnatc	 ,c,.iia llai-	 pui-poc	 ot	 :inni/ing	 i) ibiic	 oLicasion,.
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understood a, conve y ing go\ crnmcnt appro\ al of particular reh
belICIS.

T,T. at ()Q3 ( 0 - Connor,	 concurring.):	 d	 Jam-,	 472 U.S. Lit

SO (O'Connor. J.. concurring) (-\\ hate\ er the pro\ ision of the Constitution that is

at issue. T continue to belie\ e that fidelit y to the notion of constitutional — as

opposed to purely judicial limits on Lo% crnment action requires us to impose a

heav y burden on those who claim that practices accepted whei the provision] \\ as

adopted are now constitutionally impermissible. ...As Justice Holmes once

observed, `[i]f a thing has been practiced for two hundred years by common

consent, it will need a strong case for the Fourteenth Amendment to affect it.")

(citations omitted).

Specifically referring to the National Day of Prayer proclamations, Justice

O'Connor opined that such proclamations would "probably withstand

Establishment Clause scrutiny given their long history." Wallace, 472 U.S. at 81

n.6. Consequently, even if the Endorsement Test were applicable, proclamations

to pray La il y pass the test. A reasonable ohser\ er, knowing the unique history

prayer proclamations in this countr y . would not rCrccIve thcni t() he an\ thingmore

thun toleranon ot rCHIollS practices that ha\ e been occurrinii in thk nahon for
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re erences to. and in\ ocations of. the Delt\ in the publ 	 \ n ords o

the public yercrences to (lod on coins. decrees. and buildings: or the ',Ittention paid

to the re ieiou objecti\ es of certain holida\ s. Including 1 hanksgi% ing.	 Id. at

(SIC\ CnS. .. dissenting) (-Our leaders. \\ hen delis e y ing public addresses. k ften

e\press their blessings simultaneousl y in the ser\ ice of God and their

constituents.... In this sense, although Thanksgiving Day proclamations and

inaugural speeches undoubtedly seem official, in most circumstances they will not

constitute the sort of governmental endorsement of religion at vhich the separation

of church and state is aimed." ); Elk Grove Unified School Dist., 542 U.S. at 26

(Rehnquist, C.J., concurring in judgment) ("Examples of patriotic invocations of

God and official acknowledgments of religion's role in our Nation's history

abound"); Lynch, 465 U.S. at 675 ("Our history is replete with official references

to the value and invocation of Divine guidance").

CONCLUSION

The district court erred b y failin2 to tbllow .1farsh. Presidential pra\ er

proclamations enio\ the same rich histor y in this country as leuislati\ c pra\

were common occurrences at the thne the constitution \\ a dratted

1 Both Inc ices	 continued ti N oda\	 rraCIICc

\ op I
•cir •
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Force Amerk..-ans	 pLtrticipate n a relhious
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TIlL arc imp	 acknov,letements tI hciiclT and practice 	 idc.\ held
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